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CHAPTER I 


Introductory 


During the discussions on Indian Constitutional 
Reforms that took place first at the various sessions of the 
Round Table Conference and later on in the British Parlia¬ 
ment and before the Joint Parliamentary Committee the 
subject of the Fundamental Rights of Man occupied an 
important place. A demand for including in the new con¬ 
stitution a section dealing with these rights was made 
from several quarters. The demand was put forward 
not only by radical organizations like the National Trade 
Union Federation but also by conservative and even 
reactionary bodies like Landholders’ Associations. Com¬ 
munal organizations like the Muslim League and the 
Hindu Mahasabha urged it with as much fervour as the 
representatives of nationalistic organizations. The demand 
was considered by the Parliament and the Joint Parlia¬ 
mentary Committee and finally rejected. All the same 
there are several people in the country today who think 
that the demand should have been conceded and who feel 
that in any future constitution of India a list of the funda¬ 
mental rights of man should be incorporated. According 
to them it will not only serve a general purpose but also be 
at least a partial solution of the Indian Communal problem 
the one problem for which no satisfactory solution agreeable 
to all the parties concerned has been found. It is therefore 
worth while examining the whole subject and estimating 

standpofnt r01 ^ & theoretlcaI as wel1 as from a practical 

For like most political doctrines, the Doctrine of the 
Fundamental Rights of Man has both a theoretical and a 

ffiT’ A s a , theor y la ys down the principles 
naIurro e f n, the A y th t e f S U e U ' 6 “ SU <^ ^ and 

actual d f 1 ° f g ° OC & ov ernment is to become 

^oodrii^t ^ 0 . a system of government is 

possible'to^ormula 1 thes r ri f*ts. It also holds fhS H 
g constitutional arrangements that it advocates • 
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is the incorporation of these rights in a written constitution 
not subject to amendment or modification by the usual 
organs of government, and the setting up of a special 
agency like a supreme court of justice to see that these 
rights are not infringed by any of the governmental , 
bodies—the legislature or the executive. 

The doctrine was a product of the age of revolution 
in the history of Europe and North America—the age 
which witnessed the British, the American and the French 
Revolutions. All these revolutions had one characteristic 
in common. They were all of them protests against the 
then prevailing systems of government. They found them 
to be bad and substituted for them what the revolutionaries 
considered to be good systems. The central point of 
difference between the governmental systems overthrown 
and those set up in their stead was that in the former there 
was no place for fundamental rights while in the latter 
they occupied the central place and formed in fact their * 
basic foundation. 

Under the systems overthrown in consequence of these 
revolutions rulers alone were regarded as having rights 
while the subjects over whom they ruled had only duties 
and obligations. Even where subjects were conceded 
to have rights it was not all of them that were permitted 
to possess them but only those who belonged to the higher 
ranks of society—the nobility and the clergy. The rights 
which these superior classes enjoyed were not so much the 
rights of men as men but the rights of particular orders or > 
groups. They were more in the nature of privileges. The 
vast majority of the people in every country—the 
merchants, and the common men and women—had only 
duties towards their rulers and towards the privileged 4 
classes. It was in this atmosphere that the doctrine of 
fundamental rights had its origin and grow'th. It declared 
that subjects also had rights and that they had them not 
because they belonged to this or that order of society but 
solely by virtue of the humanity in them. They were the 
rights of men as men and not those of noblemen, clergymen 
or working men. The protagonists of the doctrine even y 
went to the extreme of stating that governments—that is, 
persons in political authority—had no rights at all but only * 
duties. The doctrine of the rights of man was thus the 
counterpart of the doctrine of the rights of rulers. 


CHAPTER If 


% 


The Origin of the Doctrine 

The circumstances that led to the formulation of the 
> doctrine can be understood only in the light of the history 
of Europe in the sixteenth, seventeenth and eighteenth 
centuries. By the beginning of the. sixteenth century 
almost every country in Europe was governed by absolute 
monarchs. Political power which throughout the middle 
ages was dispersed among the feudal nobility, the town 
councils and guilds, and the Church, now came to be 
concentrated in the hands of kings. The restraints imposed 
on them by custom and by the rights claimed by the 
nobility, the clergy and the townsmen disappeared in 
most countries. The rising middle class which in the 
revolutionary age became the most active and the most 
effective opponent of absolutism was in the sixteenth 
* century its devoted and loyal ally. Businessmen and 
capitalists who were having just then new and wider 
opportunities of making money and to whom security and 
peace were more valuable than anything else, found in the 
despotism of the monarchs the only safe-guard against the 
disorders created by the feudal nobility to whom private 
warfare was a pastime. The business class also equally 
welcomed the national regulation of trade by the new 
monarchs in place of local regulation by town councils. 
This facilitated the growth of commerce within the country. 
4 By destroying the power of the Church and confiscating in 
many cases the property that belonged to it the monarchs 
liberated business enterprise from the restrictions formerly 

, j name of religion, and mobilized much 

oi the wealth that was hitherto lying idle. They also 
utilized their strength in protecting external trade from the 
attacks of pirates and in negotiating favourable commercial 
treaties with governments abroad^ In these and several 
o ler ways they helped the growing middle class to become 
richer and more prosperous. This explains the alliance 

between the new despotism and the new middle class 
y during the sixteenth century. 

-^ u f there came a time when the middle class began 
o feel that the price they were called upon by kings to 
pay for the peace and security given to them was too high, 
t was true that the absolute monarchs freed them from the 
tyranny and oppression of the feudal nobility and the 
urch. A new tyranny, however—the tyranny of the 
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new rulers—took the place of the old one ; and it did not 
matter much to them whether the tyranny from which they 
suffered was that of noblemen and clergymen or that of 
their monarchs. These monarchs began to use their 
authority and strength primarily to increase their own 
power and to further their personal and dynastic interests. 
The promotion of the welfare and the happiness of the 
middle class or of their other subjects became to them in 
course of time a matter of secondary and subsidiary 
importance. Thus arose a bitter conflict between the 
politics of power and the politics of welfare. The doctrine 
of the Fundamental Rights of Princes stood for the former, 
while the emerging doctrine of the Fundamental Rights 
of Man stood for the latter. 

The religious factor complicated the whole situation. 
The Reformation of the sixteenth century created a religious 
schism among the peoples of F.urope. It brought to the * 
forefront the question of the relation that should exist 
between a monarch and his subjects when they differed 
from one another in matters religious. Such subjects 
regarded their ruler as a heretic while he in his turn regarded 
them equally as heretics. In those days heresy was not 
merely a sin but also a crime punishable by the law of the 
land. The idea of toleration was foreign to the thought 
as well as to the practice of the age. Every ruler regarded 
it as his duty to spread among his subjects the crue faith, 
which meant the faith professed by him. He felt it 
derogatory to his claims for absolute and unlimited power 
that there should be any among his subjects denying his 
authority or the authority of his Church. Persecution in 
the name of religion became the rule. Those who did not , 
conform to the faith of their monarchs were prohibited 
from performing their worship in public. They were denied 
civil rights. Cruel imprisonment, exile to distant countries, 
confiscation of property, torture, and death fell to their lot. 

The sufferings of the Dutch at the hands of Philip II of 
Spain, of the Irish at the hands of the English and of the 
Huguenots at the hands of Louis XIV of trance are only a j 
few of the outstanding examples of religious persecution. 
Many countries passed through an era of terrible wars of 
religion resulting in complete devastation of towns and 
villages. It took a long period of time for rulers and . ■ 
subjects to learn that the division of Christianity into 
numerous sects was irreparable, that no single sect could 
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either coerce or convince others, that persecution was 
ruinous to property and endangered the conditions of sound 
and successful business enterprise, that the best thing 
would be to tolerate religious differences, and that politics 

should be divorced from religion. 

Absolute monarchs used their power not only to 
control the religious opinions and practices of their subjects 
but also to oppress them in a number of other ways. They 
made taxation increasingly burdensome. They collected 
forced loans. They sold monopoly rights to their favourites. 
They used the revenues thus obtained in leading lives of 
wasteful luxury, in maintaining on an extravagant scale 
their courts and courtiers and in carrying on aggressive 
dynastic wars. All classes of people and especially the 
middle class to whom property was everything, were 
adversely affected by such financial policy. Every tax 
meant the taking away of a portion of a man’s private 
property by the force at the command of government. 
It was in this atmosphere that the revolutionary doctrine 
of the Fundamental Right of Man to his property had its 
birth, involving the corollary that he should not be deprived 
of it without his consent, not merely by other men but also 
by his government. For as Locke says : ' A man’s property 
is not at all secure, though there be good and equitable 
laws to set the bounds of it between him and his fellow 
subjects, df he who commands those subjects have power 
to take from any private man what part he pleases of his 
property, and use and dispose of it as he thinks good—if 
any one shall claim (as all absolute rulers claimed in those 
days) a power to lay and levy taxes on the people by his 
own authority, and without such consent of the people, 
he thereby invades the fundamental law of property, and 
subverts the end of government. For what property have 

I in that which another may by right take when he pleases 
to himself ? ’ 

In the age of absolutism ‘ Law ’ meant the expression 
of the personal will of the monarch, however arbitrary, 
impulsive and irrational that will might be. ‘ The thing 
is legal because I wish it,’ said Louis XIV of France. It 
was on the basis of this maxim that almost all European 
governments were carried on. Very few monarchs were 
enlightened. The large majority of them brought untold 
suffering on their subjects by the unwise laws they enacted 
and by the severe and cruel punishments they inflicted 
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on those who broke those laws. This theory of law produced 
other disastrous consequences. It left the kings free to 
enforce the law in particular cases, to suspend it and dispense 
with it. This meant in reality the obliteration of all 
differences between those who wished to be law-abiding 
and those who wanted to become law-breakers. Another 
consequence of this theory was that it left kings to enforce 
the law not in strict accordance with a recognized judicial 
procedure but according to their whim and fancy at a 
particular moment or in relation to particular person or 
persons. In some cases they set up special courts resorting 
to special procedure. Kings also influenced judgements 
delivered in courts by the right they had to appoint and 
dismiss judges. They arbitrarily put men in prison, and 
detained them there without trial for an indefinite period. 
There was thus no ' rule of law’, no guarantee of personal 
freedom. 

Advocates of the fundamental rights of man naturally 
put forward an exactly opposite theor}' of law and of 
judicial procedure. They proclaimed that ‘ Law is an 
expression of the will of the community. All citizens have 
a right to concur, either personally or through their 
representatives, in its formation. It should be the same for 
all, whether it protects or punishes.’ ‘ No man should be 
accused, arrested or held in confinement, except in cases 
determined by the law, and according to the forms which 
it has prescribed.’ ‘ The law ought to impose no other 
penalties but such as are absolutely and evidently necessary; 
and no one ought to be punished, but in virtue of a law 
promulgated before the offence, and legally applied.' 

Absolute monarchs also claimed and exercised the 
right to control the opinion of their subjects. There was 
the strictest censorship of the press. In France for instance 
(and things were not different in other countries), ‘ every 
book, every newspaper article had to be submitted to the 
censor for approval before publication, and no printer 
might print without permission. Even when published 
in conformity with these conditions, books might be siezed 
and burnt by the police, editions destroyed when possible 
and publishers, authors and readers might be prosecuted 
and fined or imprisoned.’ 

There was thus no limit to the rights claimed by 
rulers. 

This absolutism of monarchs was defended on theo- 
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logical as well as on secular grounds. Theologians and 
all those who had respect for theology based their defence 
on the famous Divine Right Theory of Kingship. Accord¬ 
ing to this theory all kings ruled by Divine Right. They 
got their authority from God and not from any human 
source. They were His representatives, His breathing 
images on earth. They were answerable for their conduct 
only to Him and not to their subjects. The Stuart king 
Charles I, who was executed by the victorious Parliament 
stated thus : It is atheism and blasphemy to dispute 

what God can do. Good Christians content themselves 
with His will revealed in His word. So it is presumptuous 
and high contempt in a subject to dispute what a king can 
do, or say that a king cannot do this or that ; but rest in 
that which is the king’s revealed will in his law'.' To 
dispute the king’s authority and to resist him is to disobey 
4 the injunctions of God Himself. The highest civic duty 
of man is passive obedience, and not resistance to authority. 

Among the defenders of absolutism (and even of 
tyranny) from the secular standpoint Machiavelli the 
Italian and Hobbes the Englishman were the most powerful. 
Influenced by the peculiar conditions of Italy in the 
sixteenth century, which made her one of the weakest and 
the most disunited country in Europe, Machiavelli believed 
that her only hope lay in the rise of a monarch powerful 
enough to deal effectively with all the disruptive forces 
* at home and repel the foreign invaders and conquerors. 
He therefore became a blind worshipper of power. A ruler 
should have, in his opinion, only one aim before him, the 
maintenance and increase of his power. To achieve this 
aim he has a right to use any and every means. The rules 
of private morality do not apply to him. He should look 
upon his subjects not as human beings having rights of 
their own but only as the raw material for being used by 
him to suit his purposes. ‘If they cannot be appeased, they 
must be intimidated, but in either case his object is not to 
promote their welfare, but to keep himself in power.’ In 
no other way can unity be achieved and maintained. 

1 he concept of security occupied the same place 
m the political thought of Hobbes as the concept of national 
unity did in the thought of Machiavelli. Hobbes lived 
during the days of civil war in England. It produced the 
worst kind of insecurity and people had to pass their days 
and nights in an atmosphere of intense fear. From this 
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experience of his he drew the inference that the establish¬ 
ment of power armed with undisputed and absolute 
authority—and it did not matter whether this authority 
was in a king or in an assembly though personally he 
preferred the former—was the only constitutional arrange¬ 
ment under which men could enjoy the security which was 
their primary and fundamental need. Man’s one chance 
of peace is to agree unconditionally to obey a government 
and not question its right to command. In his view all 
rights belong to governments ; subjects have only duties. 
The moment any subject claims a right independently 
of his government and begins to dispute its authority he 
creates conditions of disorder and insecurity which are 
fatal to peace and happiness. Political unity and security 
are goods which are of the greatest value to man. Liberty 
and property are nothing when compared to these ; and 
these can be had only when government is armed with 
unlimited and absolute power. This is the logic behind the 
defence of absolutism by Machiavelli and Hobbes ; and 
they are bound to have supporters in those times and those 
countries where people value unity and security above 
liberty. 

- One characteristic feature of the age of absolutism 
was the' hierarchical organization of society. There was 
a rigid distinction between the privileged and the unprivi¬ 
leged classes and the principle of inequality reigned supreme. 
The two privileged classes of the nobility and the clergy 
enjoyed numerous advantages without rendering any 
corresponding services to society. Though they were the 
wealthiest classes in the community they were exempt 
wholly or partially from many of the taxes levied by 
government. This exemption made the taxes weigh heavily 
on the middle classes who carried on industry and commerce 
and on the common people consisting of peasants, artisans 
and working men. Though a small minority in point of 
numbers, the privileged classes owned a large proportion 
of the land and exacted from the actual cultivators, who in 
many countries were serfs, a variety of payments and services 
of a most burdensome character. The Church exacted 
payments known as tithes from them. It therefore fell 
to the lot of the common folk merely to work while all the 
good things of life produced by their hard work were enjoyed 
by the superior folk. In addition to all this the highly 
lucrative positions in the Church, the navy, the army and 
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the diplomatic service were monopolized by the sons of the 
nobility. Noblemen and clergymen were in many cases 
in receipt of pensions and largesses from the royal treasury. 
Resentment at this inequality was felt most by the 
bourgeoisie and the upper middle class—the class of 
merchants, bankers, manufacturers, lawyers, physicians, 
teachers and literary men. Many of those who made 
fortunes in commerce and who were highly intelligent, 
educated and energetic, became thoroughly dissatisfied with 
a system under which they were treated as social inferiors 
and refused admission into the governing class. They 
hated and envied and felt morally superior to their aristo¬ 
cracies. It was they that were most vocal in claiming 
the fundamental right to equality. 

Rousseau the prophet of the French Revolution looked 
at equality from the point of view of the common man who 
suffered more than the middle classes from the hierarchical 
organization of society. To him the common man was 
the ideal man as moral virtues existed in him in the greatest 
purity. He said: ‘ It is the common people who compose 
the human race. What is not the people is hardly worth 
taking into account. Man is the same in all ranks ; that 

being so, the ranks which are most numerous deserve most 
respect.’ 

In a sense the American Revolution has to be regarded 
as a revolt against inequality and privilege—the privilege 
claimed by the Englishmen living in England to regulate 
the life of Englishmen living in America. The Parliament 
in England in which the Americans were not and could not 
be represented asserted a right to tax the inhabitants in 
the colonies and to regulate their trade and industry; 
and when they showed signs of active opposition, it passed 
a number of coercive acts suspending in some cases the 
self-government enjoyed up till then by the colonies, 
placed them under military rule and deprived the colonials 
of some of the ordinary civil rights like trial by jury, 
the Americans bitterly resented this inequality and claimed 
in the early stages of their controversy with England not 
the right to independence but to equality of status with 
Englishmen. They were prepared to continue to own 
a legiance to the king in England if he agreed to rule the 
colonies with the advice of the colonial assemblies instead 
o with the advice of the English Parliament. It was the 
enial of this right to equality of status that drove the 
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Americans to the \fyar of Independence. In their famous 
Declaration of Independence they proclaimed to the world 
the y the right to assume, among the powers 
of the earth, the separate and equal station to which the 
laws of nature and of nature’s God entitle them.’ The 
war they waged should therefore be regarded as a war 
against the principle of privilege and inequality which 
was a characteristic feature of the pre-revolutionary regimes. 

Thus absolutism resting on an alleged God-given 
right to exercise unlimited sovereign power ultimately 
resulted in religious intolerance and persecution, the 
suppression of free thought and opinion, arbitrary restric¬ 
tions on personal freedom and burdensome and inequitable 
taxation adversely affecting the property interests of 
subjects. Frustration, misery and suffering fell to the lot 
of the vast majority of the people in almost every country. 
The unity and order which monarchs created by the 
strength of their arms were felt to be a poor compensation 
for the manifold evils which despotism caused. It was in 
the process of the attempt to overthrow absolutism and 
demolish the theological and secular arguments put forward 
in its support that the doctrine of the Fundamental Rights 
of Man was formulated. 


# 

CHAPTER III 

The Content of the Doctrine 

Before examining the nature of the rights included 
in the formula it will be necessary to know what is meant 
by ' rights ’ in the present context. They may be looked 
at from what may be called a common sense point of view, 
and also from a philosophical standpoint. From the 
first point of view rights are merely remedies for wrongs 
experienced at the hands of despotic monarchs. Thinkers 
of the seventeenth and the eighteenth centuries entertained 
the idea that it was possible to discover a remedy for each 
of the wrongs resulting from despotism. To every such 
remedy which they thought they discovered, the name 
‘ right ’ was given. There were therefore as many rights 
as there were wrongs to be remedied and their nature also 
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depended upon the nature of the wrongs that had to be 
righted. If burdensome taxation was a wrong, the remedy 
for it lay in the recognition by government of the funda¬ 
mental right of man to his propert}' and imposing on itself 
a limit under which it would not deprive a person of his 
property without his consent. Similarly, for the wrong 
involved in religious persecution the remedy lay in govern¬ 
ment accepting the fundamental right of man to freedom 
of worship and not extending its authority to the control 
and regulation of the religious life of the subjects. For 
the wrong resulting from the censorship of the press the 
natural remedy was governmental adherence to the right 
of man to liberty of thought and opinion. All these rights 
are fundamental in the sense that thev alone are the 
remedies and nothing else could become substitutes for 
them. It goes without saying that every one of these 
rights imposes limitations on governmental authority .and 
thereby deals a blow to absolutism. 

It has to be noted in this connexion that some of the 

rights included in the formula are of a more general 

character and cannot be regarded as remedies for particular 

wrongs. They may be better considered as the basis of 

all good and legitimate government. In their absence 

the particular rights may not prove to be quite effective 

in remedying wrongs. These rights of a general character 

are: the right of.man to choose his rulers, to hold them 

responsible for their conduct, and to resist authority in 

case of misrule and oppression. They are remedies not 

for this or that specific wrong. They are more in the 

nature of general preventives of all wrong-doing by 
governments. 

. Rights may also be looked at from a philosophical 
point of view, the point of view of the place they occupy 
m the general scheme of man s life. Here the question 
t lat arises is why burdensome taxation and censorhip of 

, ... wrongs and private propertv 

and liberty of thought rights. It is an enquiry into the 

ra lonale behind the formula of rights and wrongs and 

6S tl l e settin S U P of some standard of judgement. 
All those who originally started the doctrine of fundamental 

rights as well as those who still believe in it assume the 

existence of such a standard. That human life has a 

purpose and that the duty of man is to strive to achieve 

that purpose is the central feature of this standard. All 
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the means which an individual should have in enabling 
him to attain his purpose in life are his rights. Funda¬ 
mental rights will then mean the rights which are essential 
and indispensible. They have to be possessed—man has 
no choice in the matter—if he is to lead a purposeful life. 
In the eighteenth century, philosophers thought that the 
attainment of happiness was the end to be achieved. It 
was felt that no man could achieve it unless he had secure 
possession of property, freedom of worship, liberty of 
thought and opinion, freedom of person and equal consi¬ 
deration at the hands of government. All these therefore 
became his fundamental rights. Today many philosophers 
think that the development of moral personality which 
implies the striving by each man to become the best which 
he is capable of becoming is the end to be pursued ; and 
here again, whatever is necessary to realize this end becomes 
an item in the list of man’s rights. This view of rights 
leads to the conclusion that no government is justified in 
exercising its power to interfere with man’s rights, for that 
would result in preventing him from realizing the moral 
ideal which he places before himself. Absolutism which 

in essence is the exercise of unlimited power loses all its 
validity. 

Rights which were regarded as fundamental were 
also described by the thinkers of the revolutionary age 
as sacred, natural, imprescriptible, and inalienable. Some 
of these attributes are made use of in the famous American 
Declaration of Independence and the French Declaration 
of the Rights of Man and of Citizens. Each one of these 
attributes has a significance of its own. As ‘ sacred ’ 
the rights are the gift of God ; they do not owe their 
existence to governments or to human legislators. They 
are ' natural ’ in the sense of being inherent in human 
nature from the beginning and also in that of being the 
product of Reason (Nature and Reason are used more or 
less as synonyms by thinkers of the eighteenth century). 
They are imprescriptible in the sense of being valid in all 
ages and for all time. They are inalienable in the sense 
that man cannot part with them and still call himself ; 
a man. A conception of rights like this reverses the 
relation between rulers and subjects which was characteris¬ 
tic of the age of absolutism. Instead of rulers claiming 
all rights and throwing on their subjects all sorts of duties 
and obligations, it is the subjects that now come to possess 
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rights—claims that have to be accepted by governments— 
and rulers have only the duty of respecting these rights and 
abstaining from any course of action that might result in 
interfering with them. Despotism thus yields place to 
f constitutionalism—which is government with only a limited 
authority—and this is the practical significance of the doc¬ 
trine of fundamental rights. 

Whatever view of the nature of rights is taken it is 
clear that there is a certain degree of flexibility about the 
doctrine itself and this is one of its supreme merits. When 
new wrongs are experienced new remedies and therefore 
new rights have to be automatically created. When some 
of the old wrongs disappear the need for the old rights also 
disappear along with them. This explains why the list of 
fundamental rights has had to undergo modification from 
time to time. Constitutions, for example, which were 
. framed after the first World War contained many 'rights 
which did not find a place in those of the eighteenth and 
the nineteenth centuries. Even if rights are regarded as 
means for realizing the ideal purposes in life they are 
bound to vary from age to age, for ideals are not constant. 
As Laski has put it, ‘ Our natural rights will have a changing 
content simply because this is not a static world.' In 

any case the rigidity which some critics have attributed 
to the doctrine is a quality foreign to it. 

In the list of fundamental rights the first place is 
k justly given to the right of men to choose their rulers. 
This was in answer to the claim to rule by divine right set 
up by the monarchs of the age of absolutism and which 
was the root cause of their tyranny. It is not proposed 
to deal here with the arguments put forward in support 
of this fundamental right. The general idea, however, is 
that only a government which derives its just authority 
and powers from the consent of the governed will uphold 
e rights of the people and work for the promotion of 
their welfare and happiness. The French declaration of 
the rights of man referred to this right in the following 
words: The nation is essentially the source of all 

- sovereignty ; nor can any individual or any body of men, 
be entitled to any authority which is not expressly derived 
Irom it This view of the source of governmental authority 
is a decided advance on the Divine Right theory in so far as 

ii government is merely a human contrivance, 

a it is after all an instrument fashioned by man to 
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satisfy some of his needs and that it can be refashioned 
by him in accordance with his changing requirements. 

1 his idea of government being made and unmade by 
the governed was something novel to the subjects of absolute 
monarchs when it was first promulgated. But the happen- 1 
ings of the seventeenth and the eighteenth centuries made 
them familiar with it, so much so that it has subsequently 
come to be regarded as a commonplace truth. When 
King Charles I of England was first defeated in the battle¬ 
field and was later on executed, the victors among the 
people in the country were engaged in overthrowing one 
government and setting up another in its place. A similar 
thing happened when in the ‘ Glorious Revolution ’ of 
1688 James II was deposed and William III and Mary 
were invited to become rulers. In 1776 each one of the 
thirteen English colonies in America overthrew the imperial 
rule of England and created new governments in its place. K 
Eleven years later when they felt the need for a stronger 
and a more stable union they scrapped the Confederate 
Government which they had at first established and 
founded in its place a sound federal system. The National 
Assembly which met in France in 1789 and which issued the 
famous Declaration of the Rights of Man and of Citizens 
abolished the Divine Right monarchy of Louis XVI and 
established a constitutional republic in its place. Events 
like these put an end to the idea that rulers derived their 
authority from God and substituted in the day-to-day 
thinking of the people the idea that governments owe their 
existence and powers to men. Every revolution after 
1789—and almost every country in Europe and America 
passed through one or more revolutions—confirmed the 
truth and the validity of the first of the fundamental rights. ^ 
Today in every democracy the making and unmaking of 
governments by the people is a matter of ordinary occur¬ 
rence. Every general election is an occasion for the exercise 
of this right. Those who are fighting now for the preserva- 1 
tion and spread of democracy are actually fighting for the 
preservation and the spread of this fundamental right. \ 

The right to hold rulers responsible for their conduct y 
is the second of the fundamental rights. The trench 
Declaration states that ‘ Every Community has a right 
to demand of all its agents an account of their conduct.’ j 
This was asserted as a reply to the dogma of absolute j 

monarchs that their obligation to rule justly was an j 
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obligation they owed only to God and that however bad a 
king might be he should not be judged by any human 
agency. The evils that arose in practice out of this dogma 
led to the enunciation of the principle that subjects have a 
right to criticize the actions of their rulers, hold them 
responsible for their actions and that if their actions failed 
to correspond with the will of the community tliev must be 

^y ^y 

replaced bv others. 

It is in relation to this right that one can understand 
the full significance of another of the fundamental rights- 
the right of freedom of thought and opinion. In the words 
of the French Declaration, ‘ The unrestrained communica¬ 


tion of thoughts and opinions being one of the most precious 
rights of man, every citizen may speak, write, and publish 
freely, provided lie is responsible for the abuse of this liberty, 
in cases determined by the law.’ The responsibility of the 
rulers to the ruled cannot become real and effective, unless 
the ruled are free to express their opinions on the way in 
which government is carried on. The thinkers of the 


eighteenth century attached high value to this right, not 
only because of the greater strictness with which the press 
was then controlled but also because even in countries 
which passed through revolutions and which established a 
i epi esentative system of government a large majority of 
the people were unenfranchised. While the enfranchised 
section could through the exercise of their vote replace 
one set of rulers by another the unenfranchised had no such 
opportunity. And if their interests had to be safe-guarded 
it could only be done by their having at least the right to 
freedom of expression so that the) 7 might expose the actions 
of government and bring pressure on it by shaping public 
opinion. Thus it may be said that while the value of this 
right is high to all sections of the community it is speciallv 
valuable to the unenfranchised. In "countries that do 
not have a respresentative form of government at all a 
tree press is the only effective means by which government 
can be prevented from becoming oppressive 

and ThC ri?ht - t0 rCSist rulers who indulge in misrule 
and oppression is another ot the fundamental rights This 

was in answer to the theory of passive obedience which 

was upheld by despotic rulers and their supporters. The 

case for the right of resistance and the answer to any 

Vr r hat i ma ^ be [ a , lsed a gainst it have been cogently 
tated by Locke the philosophic defender of the English 
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revolution of 1688. He says : ' The end of government is 
the good of mankind ; and which is best for mankind, that 
the people should be always exposed to the boundless will 
of tyranny, or that the rulers should be sometimes liable to 
be opposed when they grow exorbitant in the use of their 
power, and employ it for the destruction, and not the 
preservation, of the properties of their people ? Nor let 
any one say that mischief can arise from hence as often as 
it shall please a busy head or turbulent spirit to desire the 
alteration of the government. It is true such men ma}' stir 
whenever the}- please, but it will be only to their just ruin 
and perdition. For till the mischief be grown general, 
and the ill-designs of the rulers become visible, or their 
attempts sensible to the greater part, the people, who are 
more disposed to suffer than right themselves by resistance, 
are not apt to stir. The examples of particular injustice 
or oppression of here and there an unfortunate man moves 
them not. But if they universally have a persuasion ground¬ 
ed upon manifest evidence that designs are carrying on 
against their liberties, and ihe general course and tendency 
of things cannot but give them strong suspicions of the 
evil intentions of their governors, who is to be blamed for 
it ? Who can help it if they, who might avoid it, bring 
themselves into this suspicion ? 

The fundamental right to bear arms is intimately 
connected with the right to resist oppression. Monarchs 
had their standing armies well-armed, drilled and disci¬ 
plined. Although attempts were made in countries like 
England to prevent them from keeping such armies in 
time of peace they w-ere not always successful, especially 
as w r ars tended to occur more and more frequently. Under 
these circumstances it was easy for despots to crush the 
resistance of an unarmed people. If the right to resist 
is not to be a mere right on paper and if it is to be effective 
it is necessary that every citizen should have the auxiliary 
right of bearing arms and being trained to use them. Like 
the right to freedom of speech this is a right of special value 
to the unenfranchised. How much value was attached to 
it can be best understood by what happened in the United - 
States. The original constitution of the country was 
considered to be defective as it contained no section on 
fundamental rights. And when this defect w r as removed 
by the first ten amendments to the constitution, the second 
of these amendments laid dow r n that ' a w'ell-regulated 
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militia being necessary to the security of a free state, the 
right of the people to keep and bear arms shall not be 
infringed.’ There is a similar clause in the English Bill of 
Rights though here the right is restricted to Protestants. 

The right of every man to have a share in the making 
of laws is another of the fundamental rights. In the language 
of the French Declaration, ' The law is an expression 
of the will of the Community. All citizens have a right to 
concur, either personally or by their representatives, in 
its formation. The recognition of this right ensures that 
law’s will embody the whole of social experience and social 
needs and safe-guard the interests of each and every section 
of the people constituting the state. It serves as a powerful 
remedy against class legislation. 

The group of rights that have been so far dealt with 
may be styled the political and public rights of man. 
They are concerned with the part that he is entitled to play 
in determining the general framework of government. It 
is the acceptance of the validity of these rights that has 
been responsible lor the extension of the democratic system 
of government over a large part of the world in the 
nineteenth and the twentieth centuries. Distinguished from 
this group are what may be called the private or the civil 
rights of man. They are briefly : (i) the right to personal 
freedom; (2) the right to the freedom of religious belief 
and worship; (3) the right to freedom of thought and 
opinion; (4) the right to the possession and use of property 
and (5) the right to equality. These are the rights that 
the eighteenth century advocates of the doctrine had in 
mind when they stated that fundamental rights should 
be mcorporated in a written constitution and it is primarily 

rdSt th: n find ? Pla< ^ e m the constitu tions framed in the 
nineteenth century m many countries of Europe and 

passed^ ^ & rCSult ° f the revo *utions through which they 

comment S ° f r ‘ ghts d ° not Cal] for any 

be 6 accvisecl ^arres^ f UlS ° f man - ' No min should 

» . rested, or held in confinement except in 

cases determined by the Law, and according to the forms 

0, cause To IT""“I , A " iT'° P romote ’ W exec™e 

• v -i , executed, arbitrary orders ou£rht to be 

vi’rtuT'of’the d I a\’ ery “ST" ca]led u P on ’ or apprehended by 
ue of the Law, ought immediately to obey and renders 
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himself culpable by resistance.’ ' The Law ought to 
impose no other penalties but such as are absolutely and 
evidently necessary, and no one ought to be punished, 
but in virtue of a law promulgated before the offence, 
and legally applied.’ ‘ Every man being presumed 
innocent till he has been convicted, whenever his detention 
becomes indispensable, all rigour to him, more than is 
necessary to secure his person, ought to be provided against 
by the Law. These articles deal with the freedom of person. 

The right to freedom of religious belief and worship 
was laid down in another article. It is stated thus : ‘ No 
man ought to be molested on account of his opinions, not 
even on account of his religious opinions, provided his 
avowal ol them does not disturb the public order established 
by the Law.’ What the declaration stated in regard to the 
right to freedom of thought and opinion lias already been 
quoted above in another connexion. 

Among the private rights the most important place 
was given to the right of property. It has already been 
pointed out how the absolutism of monarchs resulted 
in the arbitrary and burdensome taxation o f their subjects. 
Those who argued for the right of private property did not 
deny the need for taxation. The French Declaration itself 
says that a common contribution is necessary for the 
support of the public force, and for defraying the other 
expenses of government. They were only protesting against 
excessive taxation, forced loans, depriving a man of his 
property without paying compensation, and the expenditure 
of public revenues on undertakings which did not bring 
any return to the people at large. In spite of the extra¬ 
vagant language used by Thomas Paine the foil owing 
observation of his is not wanting in truth. He says : 

‘ War is the common harvest of all those who participate 
in the division and expenditure of public money, in all 
countries. It is the art of conquering at home ; the object 
of it is an increase of revenue ; and as revenue cannot 
be increased without taxes, a pretence must be made for 
expenditure. In reviewing the history of the English 
government, its wars and its taxes, a bystander, not blinded 
by prejudice nor warped bv interest, would declare that 
taxes were not raised to carry on wars, but that wars were 
raised to carry on taxes.’ It should also be remembered 
that in the age of absolutism and for a long time after it 
each individual was expected to live entirely on his own 
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income ; there were no organized remedies for unemploy¬ 
ment or for old age pensions and the condition of the poor 
was miserable. It was therefore impossible for most men 
to lead a secure life if they became subject to taxation 
/ of an arbitrary character or to numerous taxes. This was 
one reason why the right to private property was regarded 
sacred and inviolable. There was also another reason for 
it. Governments placed various restrictions in the way 
of freedom of trade and business. Businessmen were not 
able to make the best use of all the opportunities that 
were arising for making large fortunes. Government 
therefore appeared to them not merely as an agency inter¬ 
fering with the free enjoyment of their hard won earnings 
but also preventing them through its unwise measures 
and policies from acquiring property. It was under 
circumstances like these that the right to property came 
to be regarded as a fundamental right. 

The right to equality is another of the fundamental 
rights in the formula of the revolutionaries. The American 
Declaration of Independence asserted that ‘All men are 
created equal.’ The French Declaration stated that ‘ Men 
are born, and always continue, tree and equal in respect of 
their rights. Civil distinctions, therefore, can be founded 
only on public utility.’ The full significance of this right 
and the need for asserting it can be understood only in the 
light of the evils arising out of the system of inequality 
a and privilege to which reference has already been made. 
Even today there are many who condemn the principle of 
equality. It is therefore necessary to know exactly what 
it meant to those who asserted it. Locke comes to our 
rescue in this connexion. He says : ‘ Though I have said 
above that “all men by nature are equal,” I cannot be 
supposed to understand all sorts of “equality”. Age or 
virtue may give men a just precedency. Excellency of 
parts and merit may place others above the common level. 
Birth may subject some, and alliance or benefits others, to 
pay an observance to those to whom Nature, gratitude, or 
v °ther respects, may have made it due; and yet all this consists 
, with the equality which all men have in respect of jurisdic¬ 
tion or dominion one oxer another, which was the equality 
I there spoke of as proper to the business in hand, being 
that equal right that every man hath to his natural freedom 
without being subjected to the will or authority of any 
other man. Concretely this meant that merely because 
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of birth or rank monarchs and noblemen had no inherent 
right to govern the other classes of people in the community 
1 he view that some men are Gods and all others are beasts 
was the view on which privilege was built and it was this 
lat was contradicted by the advocates of equality, 
qua lty also meant that one man should not be used merely 
as an instrument for satisfying the needs of another, as 
serfs were used to satisfy the needs of functionless noblemen; 
at the humblest man in society deserved consideration 

fu ! iands S overnm ent Just like those who occupied 
the highest rank and status and that the good things of 

wealth, comfort, power and influence—should not be 
monopolized by the small minority of the nobility and the 
clergy. Revolutionary thinkers believed that the happiness 
of man depends to a very great extent on the social environ¬ 
ment and that the unprivileged classes had not the same 
kind of favourable environment as the privileged classes. 
Their aim in placing emphasis on equality was to secure to 
the unpiivileged also an environment which would bring 
happiness to them. The acceptance of the validity of 
equality as a right resulted in the abolition of serfdom, 
the distribution of the burden of taxes in proportion to 
capacity, the division of feudal estates among the cultivat- 
ing peasants, the removal of restrictions on industry imposed 
previously by guilds, and the opening of all offices of state 
to all classes of people. The truth underlying the right to 
equality should be measured by what it achieved in 
directions like these. 

1 he enumeration of Fundamental Rights here given is 
not exhaustive. Only those that have been included in 
the French Declaration are mentioned here. But there 
are several other rights finding a place in the constitutions 
of other states. For instance the right of the people 
peaceably to assemble, the right against unreasonable 
searches and seizures, the right to trial by jury, are some 
of the additional rights included in the constitution of the 
United States. Similar variations, mostly of a minor 
character are to be found in the constitutions of the 
nineteenth century. The}/ are the outcome partly of an 
attempt to deal in detail with some of the rights barely 
mentioned elsewhere and partly of the peculiar conditions 
that prevailed in other countries and the particular wrongs 
which they experienced at the hands of their governments. 
These do not however affect the essential content of the 
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doctrine. It is only when we come to the constitutions 
drawn up in the twentieth century that we find variations of 
major importance. These will be referred to in another 
section. 


CHAPTER IV 


The Theory of Limited Government 

The essential characteristic of the doctrine of 
fundamental rights as it was developed in the age of 
absolutism is that it imposes severe limits on governmental 
action. It divides man’s life broadly into two spheres— 
a private and a public one. The former is the sphere of 
his fundamental rights, a sphere in which he should be left 
entirely to himself without any interference from his 
government. This may not mean a life of entire isolation 
for him. It only means that whatever relations he has 
in this sphere with others are purely of a voluntary charac¬ 
ter. Government has no right—as was claimed all along 
by absolute monarchs—to enter this sphere. All its 
actions should be restricted to the regulation of his activities 
in the public sphere of his life. 

It follows from this that the doctrine is intimately 
connected with the theory of limited government which 
was systematically worked out from different points of 
view by the thinkers of the seventeenth and the eighteenth 
centuries. According to this theory no government is 
justified in exercising unlimited power over its subjects. 
‘ Unrestrained power not only leads to oppression of the 
subjects but invariably proves poisonous to those who 
possess it. They are always tempted to impose their canon 
of good upon others, and in the end they assume that 
the good of the Community depends upon the continuance 
of their power. Other arguments were also put forward 
in support of this theory. As Locke says, absolute monarchs 
and princes are but men and made as others. They suffer 
from all the defects that human beings possess. ‘ Lor he 
that thinks absolute power purifies men’s blood, and 
corrects the baseness of human nature, need read but the 
history of this, or any other age, to be convinced to the 
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ontrary. He that would have been insolent and injurious 
m the woods of America would not probably be much better 
on a throne where perhaps learning and religion shall be 
found out to justify all that he shall do to his subjects, 

-\ word presently silence all those that dare question 
it l hat governments consist of ordinary human beings 
alter all may appear to be a commonplace fact but it is 
necessary always to be reminded of this, for the tendency 
® lough t that advocates concentration of power in 

the hands of rulers—the thought of writers like Hobbes— 
is o divide men into two categories, superior and inferior, 
the first made to rule and the second to be ruled, a 

i * i saying of Aristotle that 

a slave is a lower sort of being who is inferior from birth 

and incapable of ruling himself. The recognition of the 

fact, however, that even rulers are men makes it clear that 

no one is fitted to be entrusted with unlimited authority. 

A government of laws is much better than government 
even by the greatest of men. 

The protagonists of the theory of limited government 
not only made out a case in its support but also tried 
to lay down some principle which would serve as a guide 
in determining the actual limits to governmental authority. 
This principle was referred to as the law of Nature or Reason, 
or as the principle of public good or of fundamental rights. 
These three expressions conveyed more or less the same 
idea to them. They proclaimed that the law of Nature is 
a higher law than that of kings, and that it ‘ stands as an 
eternal rule to all men, legislators as well as others. The 
rules that they make for other men's actions must, as well 
as their own and other men's actions, be conformable to 
the law of Nature— i.e., to the will of God, of which that 
is a declaration.' From this they drew the inference that 
any exercise of authority not in accordance with this law 
was null and void. The principle of public or common 
good also led to the same conclusion. Governments exist 
for the promotion of the public good and not for the 
furthering of the private interests of those who are in 
authority. Their power is therefore limited to the securing V 
of this good and they are precluded from doing anything 
that does not serve this purpose—‘ nothing being necessary 
to any society that is not necessary to the ends for which 
it is made.’ 

The idea that the authority of government is limited 
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by the law of Nature and by the principle of public good 
is not opposed to the view that it is limited by the funda¬ 
mental rights of man. For these rights have their source 
in the law of Nature and their end is the public good. 
^ That man has a right to property, to liberty, and to equality 
is not a dogmatic proposition arbitrarily laid down by the 
revolutionary thinkers. In their opinion these rights are 
onlv corollaries drawn from the law of Nature. Moreover 

w 

these rights secure not only the good of the individual but 
also the common good. It is of advantage to the Commu¬ 
nity as a whole that individuals should enjoy these rights. 
It is also worth while mentioning one other point in this 
connexion. Most of the revolutionary thinkers took a 
mechanical and not an organic view of society. They 
considered society to be a sum total of the individuals 
constituting it and that it had no existence apart from 
4 these individuals. To them public good was the sum 
total of the good of the individuals in society. With such 
metaphysical conceptions as these it is no wonder that 
they thought of the law of Nature, the principle of Common 
Good, and the concept of Fundamental Rights as only 
different ways of expressing the same basic truth, the truth 
that the powers of government should be limited. 

The principle of limited government of which the 
doctrine of fundamental Rights is an expression is one 
of great importance in the evolution of the modern state. 
a Like the people’s right to make and unmake their rulers 
through periodical elections and hold them responsible 
for their actions, it lies at the root of democracy, and 
differentiates it from dictatorial and totalitarian forms of 
government. It refuses to identify the state with society 
as the totalitarians do and recognizes that in the community 
there are numerous relationships and activities of a non- 
political character which ought to be left to the initiative 
of citizens either as single individuals or as members of 
voluntary groups. Some modern writers give the name 
‘ culture ’ to the sphere thus reserved to the individual 
v ™[ e thexr predecessors called it the sphere of Fundamental 

u!u 1 ^ s .' ^ ma ^ ers little what technical language we use. 

What is to be grasped is that the doctrine of Fundamental 
lghts though seemingly antiquated in form stands for 
t le same principle as democracy does and like democracy 
is opposed to totalitarianism which is only the modern 
form of the earlier absolutism of monarchs. It is worth 
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while noting in this connexion, as Prof. Mcllwain has pointed 
out, that there is a significant distinction between a limited 
government—limited by Bill of Rights, and a weak govern¬ 
ment weakened by the separation of powders, checks and 

balances. The former is necessary and desirable while 
the latter is harmful. 


CHAPTER V 

Fundamental Rights in a Democracy 

The doctrine of fundamental rights began as an 
attack on monarchical despotism. It however developed 
within a short period of time into an attack on govern¬ 
mental absolutism in general. Its advocates came to see 
that the process of reasoning which they adopted would 
lead them to no other conclusion. For according to their 
theory all governments—monarchical as well as represen¬ 
tative—derive their authority from the people and are 
in the position of mere agents or delegates of the Community. 
They are entitled to exercise only the powers conferred 
upon them and no people would grant unlimited powers 
to their agents. It would be improper for them to do so. 
As Locke put it, ‘ Though the legislative, whether placed 
in one or more, whether it be always in being or only by 
intervals, though it be supreme in every commonwealth, 
yet, first, it. is not, nor can possibly be, absolutely arbitrary 
over the lives and the fortunes of the people.’ Rousseau 
also is emphatically of the view that no people can be said 
to enjoy liberty if they hand over to a legislature the power 
of making any law it likes, even though such a legislature 
might be a body elected by them. He expressed this 
view in his own inimitable way when he said : ‘ The people 
of England regards itself as free; but it is grossly mistaken; 
it is free only during the election of members of Parliament. 

As soon as they are elected, slavery overtakes it, and it is i 
nothing.’ It is the omnicompetence of the English Parliament 
that made him draw such a conclusion. A similar idea 
was expressed by Thomas Paine. According to him, 
it is not because a part of the government is elective that 
makes it less a despotism, if the persons so elected possess 
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afterwards, as a parliament, unlimited powers. Election 
in this case becomes separated from representation and the 
candidates are candidates for despotism. 

It was not merely on grounds of theory that the 
? advocates of fundamental rights felt the need for curbing 
the authority of even democratically elected bodies. They 
took this stand because history showed to them that such 
bodies could be as corrupt, as tyrannical and as oppressive 
as absolute monarchs. To Rousseau the Parliament of 
England, which was the only country that had a representa¬ 
tive form of government in his day, was a corrupt oligarchical 
body which reduced such a government to a mocker) 7 . 
It was again this Parliament and not merely the British 
monarch George III that exercised its abstract right to 
tax the Americans and to regulate their trade, thereby 
driving them into rebellion. More important than all 
^ this was the experience which the Americans had of the 
representative legislatures which they themselves set up 
after the declaration of their independence. Several of 
these legislatures passed various measures interfering with 
the liberty and property of their citizens. They deprived 
individuals of their property without compensation or 
due process of law ; they repudiated public debts ; they 
issued worthless paper money ; they impaired the freedom 
of the press; they suspended the right to trial by jury ; 
they passec] bills of attainder sentencing men to death or 
a banishment without trial. They thus plunged into every 
excess of majority rule. There was therefore a genuine 
fear that even elected legislatures might become despotic 
and interfere with individual liberties, it and was realized 
that a declaration of fundamental rights restraining 
the authority of government would be quite as necessary 
in a democracy as in a hereditary monarchy. This explains 
why even in countries where monarchical despotism dis- 

. ^ ^ , ic governments introduced, the 

inclusion of fundamental rights in the constitution has 

become a matter of course. The subsequent experience 
x ^ working of democratic institutions has only conlirmed 
e truth first made clear by the founders of the American 
Constitution, that even power emanating from a popular 
source has to be restrained. r 

It is because of this that one should not call a system 
° eminent democratic simply because power is lodged in 
persons elected by the people at large. It must have, a 
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has been pointed out in the previous section, the additional 
characteristic that it recognizes the right of the individual 
to lead a life of his own in certain directions. This is the 
true spirit of democracy and fundamental rights have as 
much a place in it as in monarchical governments. 

No writer of modern times has so forcibly made out a 
case for the protection of individual liberty in a democracy 
as John Stuart Mill did, although he did not speak the 
language of fundamental rights. He was afraid that mass 
opinion which meant the opinion of mediocre minds and the 
pressure of the majority, might repress the individual to 
a far greater extent than even monarchical and aristocratic 
governments; and he suggested a number of practical devices 
for safe-guarding the individual from the tyranny of majori¬ 
ties—safe-guards which like proportional representation 
were put into effect in many of the post-war democracies. 

One aspect of the danger to the fundamental right of K 
individuals to liberty in a democracy referred to by Mill 
has become prominent in more recent times in states 
containing people belonging to different nationalities, one 
of which by the mere force of numbers has become politically 
dominant. The practice of democracy in such states has 
resulted in several cases in the imposition of the culture 
of the majority group over the minority groups. To the 
statesmen who were responsible for the settlement of 
Europe after the first World War this appeared to be sucli a 
serious source of disturbance to the general peace of the ; 
world, that they took special steps to guarantee rights to 
minority groups in most of the newly created states like 
Poland and Czecho-Slovakia and made the League of 
Nations the guardian of such rights. As Professor Laski 
puts it : ‘ Even in a democracy, we must have ways and 
means of protecting the minority against a majority 
which seeks to invade its freedom. Mankind has suffered 
much from the assumption that once the people had become 
master in its own house, there was no limit to its power. 

You have only to remember the history of racial minorities 
like the Negroes, of religious or national minorities like j 
jews and Czechs, to realize that democracy, of itself, is no J 
guarantee of freedom.’ It is this aspect that has the greatest 
significance in India at the present day. It lies at the j 
basis of the fears entertained by Muslims, the scheduled 
classes and several other minority groups in a free and 
democratically governed India of the future. 



CHAPTER VI 


History of the Doctrine 

The doctrine of Fundamental Rights may be said 
to have passed through two stages in the course of its 
history. The first was the eighteenth-nineteenth century 
stage and the second the twentieth century one. In the 
second stage it differed in several respects from what it 
was in the first one. In the first place its content became 
much wider. Many rights which were not included in the 
original formula came now to be included in it. At the 
same time it should be noted that some rights included in 
it in the earlier stage now underwent a modification and 
to some of them a relatively less significance came to be 
attached. In the second place while the doctrine called 
only for a negative action from the government in the first 
stage—action which was expressed technically through the 
phrase ‘ Laissez-faire’—it demanded positive’ action from 
the government in the second stage. In the third place 
the doctrine of rights came to be coupled with a doctrine 
of duties in the second stage, and this was done with a 
view to meet the criticism levelled against the original 
doctrine by some of its opponents. Each of these points 
of distinction deserves a brief notice. 

All these modifications in the doctrine are the outcome 
of the industrial revolution through which the western 
countries passed in the course of the nineteenth century. 
In consequence of this revolution the class of the proletariat 
came into existence. It fell to the lot of this class to 
sutfer from chronic unemployment, from excessive hours 
of work, from relatively low wages, and from all those 
unhealthy conditions that are characteristic of modern 
city life. While scientific progress and mechanical inven¬ 
tions have enormously increased the amount of wealth 
produced, the comforts and conveniences which fell to the 
share of the working classes did not show a proportionate 
increase. Their standard of education was comparatively 
low. If by rights are meant the necessary conditions which 
enable men and women to lead a happy life or become the 
best which they are capable of becoming, the evils created 
by the industrial revolution were a negation of rights so 
far as the labouring classes were concerned. All this gave 
rise to socialistic thought. With the extension of the 
suffrage to all adults the working classes were able to make 
their influence felt to some extent. The result was that 



30 


THK FUNDAMENTAL EIGHTS OF MAN 


when after the last world war democratic constitutions were 
framed m many countries of central and eastern Europe 
a number of rights, mainly economic and social, were 
incorporated in them. This feature is best illustrated by 
the Constitution of the German (Weimar) Republic. 

Hus constitution was divided into two parts containing 
one hundred and eighty one articles on the whole. The 
second part with its eighty articles was practically devoted 
to the enumeration of the Fundamental Rights and Duties 
of Germans. Section I of this part guaranteed to women 
an equality of status with men, cultural rights to minorities 
and freedom of opinion and personal liberty to all. Section 
II was practically a code of family life guaranteeing special 
protection to motherhood and to persons with large families. 
The right to be properly nurtured was guaranteed to ali 
children legitimate as well as illegitimate. Rights were 
conferred on the youth against all kinds of exploitation. 
Section III guaranteed freedom to all religious associations 
and excluded religious considerations from appointment to 
public offices. Section IV was an educational code. It 
provided for public education of the 3'outh to the age of 
eighteen and declared : ‘ Art, Science and their teachings 
are free. The state guarantees their protection and 
participates in their promotion.’ Section V was devoted 
to the organization of economic life. Its chief characteristic 
was to be found in article 151 which said : ‘ The ordering 
of economic life must correspond to principles of Justice 
with the aim of securing an existence worthy of human 
beings. Within these limits the economic freedom of the 

individual is to be secured.The freedom of commerce 

and trade is to be guaranteed in the measure laid down by 
Federal laws.’ This was followed by various articles 
guaranteeing the right to leisure, to insurance for the 
maintenance of health, to relief in old age, infirmity and 
other vicissitudes of life, to collective bargaining and to a 
share in the control of industry. Even this bare summary 
will give an idea of the comprehensive character of rights 
as conceived by the social democrats of the twentieth 
century. -f 

A special reference has to be made to the Right of 
Association which occupies a prominent place in the 
twentieth century constitutions. In the eighteenth century 
this was not considered to be a fundamental right at all. 

On the contrary the opinion was generally held that there 
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should be no group or association intermediary between 
the state, and the individual claiming his loyalty and 
devotion. There was nothing surprising in this attitude 
as the guilds and corporations which were then in existence 
7 were, like the institution of caste, more or less exclusive 
in character, enjoying several rights of monopoly, and 
standing in the way of the freedom of enterprising indivi¬ 
duals. The National Assembly which established the 

- 



revolutionary regime in France and issued the Declaration 
of Fundamental Rights not only abolished guilds but also 
prohibited all combinations of working men as being 
hostile to their liberty. But all this underwent a change in 
consequence of the forces generated by the industrial 


revolution. Labourers learnt from experience that the 
only way in which they could resist the autocracy of their 
capitalist employers was by organizing themselves into 


trade unions and substituting collective for individual 


bargaining. Alongside of such unions came into existence 


co-operative societies of all sorts—of consumers, of borrowers 


and of producers. Associations like friendly societies were 
started and worked for other purposes. Besides economic 
associations of this sort there were organized political parties 
with their programmes and policies. In some countries 
churches and other religious associations became more 
active. Everywhere there was a phenomenal growth of 
associated life so much so that every man found himself 
to be not merely a citizen but also a member of as many 
associations as there were purposes in his life. 

This development of voluntary associations of all 
sorts and the significant contribution which they were 
making to the happiness and comfort of almost all classes 
of people led to the question as to what attitude governments 
should adopt towards them. At first several governments 
were hostile to them and they refused to recognize the 
legitimacy of action through trade unions and other 
labour organizations. And even when thev were not 
hostile they claimed complete control over them. It 
was in the midst of the controversies that gathered round 
this question—controversies in which a group of thinkers 
styling themselves pluralists took a prominent part in 
support of associations—that the individual’s right to 
associate himself with others for promoting his interests 
came to be regarded as a fundamental one. ‘ Political 
theory is often the handmaid of practical politics ; ’ and 
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the truth of this statement is best brought out by the 
history of the individual’s right to association. In most 
of the twentieth century constitutions this right is definitely 
recognized. The German Republican Constitution, for 
instance, said : ‘ Freedom of association for the maintenance 
and improvement of labour and economic conditions is 
guaranteed to every one and for all occupations. All 
agreements and measures tending to restrict or obstruct 
such freedom are illegal.’ So fundamental has this right 
become today that its presence is taken as one of the most 
important criteria for distinguishing a democracy from a 
dictatorial or a totalitarian form of government. 

In a sense the industrial revolution is also responsible 
for a changed attitude towards the right of property, 
leading to a lesser amount of significance being attached 
to it in the twentieth century constitutions. As a result 
of this revolution privilege and inequality of a new type 
came into existence. Industrialists, business men and 
financiers who revolted against the privileged position of 
the nobility and the clergy in the eighteenth century came 
now to occupy a similar position in relation to the working 
classes. The fundamental right to property and to 
economic liberty meant nothing or very little to these 
classes. They had not much propert} 7 of their own and 
they were in practice completely under the control of their 
capitalist emplo3 7 ers. As Professor L. T. Hobhouse puts 
it : ‘ It is not inequality as such that is the fundamental 
fact of our system. It is the entire dependence of the 
masses on land and capital which belong to others. Five 
out of six, I suppose, of the children now born, are born 
to no assured place in the industrial system. They have 
no means of subsistence of their own. They have hands 
and brains, but they have neither lands to till nor stock to 
till it with. What is more, only a fraction of our population 
could be supported by agriculture, and for the cotton- 
spinner, the railwayman, or the coal miner there is no sense 
in talking of his owning the means of production as an 
individual. . . .The institution of property has, in its modern 
form reached its zenith as a means of giving to the few ( 
power over the life of the many, and its nadir as a means of 
securing to the many the basis of regular industry, purposeful 
occupation, freedom and self-support.’ The question 
therefore arose whether property which gave one man so 
much power over others should still be regarded as a right. 
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The attitude towards taxation also underwent a 
change. There was justification for regarding it as an 
interference with the right of property when as in the 
pre-revolutionary age its proceeds were spent mostly on 
wars and on maintaining extravagant courts. With the 
growth of democracy and with the transformation of 
the police state into what has come to be known as the 
social service state, public revenues are being increasingly 
spent on the provision of better conditions of life to the 
masses. The taxation therefore of the wealthier classes 
is now accepted as a legitimate method for securing 
the revenues required by the state. Under circumstances 
like these the right to property has today lost much of its 
earlier sanctity and there are large sections of people in 
every country advocating its complete abolition. Several 
of the articles in the constitution of the German (Weimar) 
Republic illustrate this change in the general attitude 
towards the right of property. 

A similar change though not to the same extent or 
degree is noticeable in regard to liberty of discussion and 
opinion. These are considered to be of value only to those 
who have the capacity as well as the opportunity for 
discussion—to men who possess a sound education and have 
easy access to the press and other organs of public opinion. 
The working classes do not possess these advantages. 
Even in western countries it is only education of the 
elementary grade that is universal and compulsory. The 
large majority of the people do not enjoy the benefits of 
higher education. To them liberty of discussion does not 
appear to be of much significance. Moreover, owing to 
excessive hours of work necessitated by the industrialism 
of the modern age they have very little leisure to devote 
to intellectual pursuits. In addition to these handicaps, 
they find that all organs of opinion are practically controlled 
by the propertied classes. Those who wish to give 
expression to opinions not shared by men of propertv 
have very little access to the press or the platform. It is 
circumstances like these that have made large sections 
of the pubhc indifferent to the right of liberty of opinion 
and discussion. This does not however mean that any 
one is anxious to exclude them from the list of fundamental 
rights As a matter of fact they have been given a promi- 
nent JP^ ace . in ^ twentieth century constitutions. 

1 he change m the nature of the action that the doctrine 
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demanded from government is also to a very great extent 
to be attributed to the industrial revolution. In the 
eighteenth century the upholders of the rights of man 
wanted that government should refrain from action and 
leave man entirely to himself. Such a view was natural 
to the men of that age as governments in those days did 
more evil than good by their arbitrary measures and 
looked at everything from the point of view of the small 
minority of the privileged classes. Moreover, the doctrine 
itself was then put forward by members belonging to the 
middle classes. Being men of wealth and enterprise they 
were not much in need, of positive help from government. 
They could stand on their own legs and it was the philosophy 
of self-help that they preached. Not so, however, were 
the working classes who became politically conscious in 
the course of the nineteenth century and who obtained 
through their suffrage a share in the government of the 
country. The rights w'hich they claimed as necessary 
for their happiness were rights for whose effectiveness 
positive governmental action was necessary. Right to 
education for instance required provision of schools ; 
right to unemployment relief or insurance required 
expenditure of large sums of money by government, ihe 
same was the case with regard to the right to a minimum 
wage or to leisure or to health or to maternity benefits. 
In the eighteenth century it was man as pictured by the 
middle classes that political thinkers had in mind ; m 
the twentieth it is man as conceived by the working c.asses. 
Economic laissez-faire w'as doubly detrimental to the 
latter’s interests. Hence the demand for an active and 
energetic government undertaking measures of a socialistic 


h It should not however be inferred from this extension 
of the province of government that doctrme o 

fundamental rights has now dissocilated »tsdf from the 
+hf>nrv of limited government. It still adheres to tnat 
theorv and rightly also. It is only into the field of economic 
life which under the stress of industrialism has become a 
highly complicated mechanism requiring a co-ordina.ing 

bfen called on to enter. There are however various other 
spheres of man’s life and in them the doctrine still requires 
that he should be left alone. As Maclver puts it: The 
argument against laissez-faire is no argument for totali- 
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tarianism. The realm of necessity should not be 
confounded with the realm of liberty. The civilization 
in which we live depends on the recognition of each, and 
its clear separation from the other.’ And this sphere of 
liberty includes the realm of ' belief, opinion, creed, style, 
and cultural endeavour generally, that rise and change, 
flourish and decline, in the free creative life of modern 
society.' 

The original doctrine of fundamental rights was 
criticized by writers like Burke and Bentham on the 
ground that if strictly adhered to it would lead to anarchy. 
They argued that what was really needed was not the 
assertion of man’s rights but the enforcement of his plain 
duties and that a strong measure of compulsion by 
government was required for it., Bentham said : ‘ The 

things that people stand most in need for being reminded 
of are, one would think, their duties—for their rights, 
whatever they may be, they are apt enough to attend to 
of themselves.’ It has already been pointed out that for 
ages the masses have not been conscious of their rights. 
But all the same the criticism persisted. The statement 
of Thomas Paine that ‘ a declaration of rights is, by 
reciprocity, a declaration of duties also ’ was not paid 
heed to. It therefore became necessary to satisfy the 
critics by including in the twentieth century constitutions 
a list of man’s duties alongside of his rights. The idea 
of social solidarity was in the air ; and emphasis was duly 
placed on the need for the fulfilment of social duties by 
the citizen as a compensation for the enjoyment of the 
large number of rights guaranteed to him. 

This is best illustrated by some of the clauses in the 
constitution of the Weimar Republic. ‘ The rearing of the 
rising generation, in physical, mental and social efficiency 
is the highest duty and natural right of the parents the 
accomplishment of which is watched over by the community 
of the state. (Article 120) ‘ It is the duty of every German 
to undertake the duties of honorary offices according to the 
provisions of the laws.’ (Article 132) ‘All citizens are 
bound, according to the provisions of the laws, to undertake 
personal service for the state and local authorities ’ (Article 
133) ‘ AH citizens, without exception, contribute in 

to their means to all public taxes, in accordance 
with the provisions of the laws/ (Article 134). 

It may be incidentally noted that the changes through 
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which the doctrine passed in the second stage of its history 
produced two effects so far as the technique of constitution¬ 
drafting was concerned. They made the sections devoted 
in these constitutions to fundamental rights much lengthier. 
And the increasing emphasis placed on positive action by 
government led to the inclusion of a number of provisos 
and exceptions to the rights enumerated, thus leaving a 
large amount of freedom to governments to undertake 
the necessary legislation. 

The hold of the doctrine of fundamental rights over 
constitution-making has become so firm that even in the 
constitution of the U.S.S.R., a Communist state, there is an 
enumeration of these rights. The right to work, payment 
for work, rest, social insurance and education, state protec¬ 
tion of the interests of mother and child, granting pregnancy 
leave with pay, and the provision of a wide network of 
maternity homes, nurseries and kindergartens, the equality 
of the rights of citizens irrespective of their nationality or 
race, freedom of conscience, of speech, of the press, of 
assembly and meetings and of all sorts of associations have 
been guaranteed in the constitution. All these are the 
rights to be enjoyed by ^citizens. As non-workers are 
practically excluded from citizenship, fundamental rights 
do not extend to them. The rights therefore are not rights 
of men as men but of toilers and workers. 


CHAPTER VII 

The Safe-guarding of Rights 

Assuming that man has certain fundamental rights 
in the absence of which he will not be able to develop 
his personality, the question that next arises is what 
devices should be adopted to give them a reality m practice 
and to prevent their infringement or neglect by government. 
It is quite true that rights may be infringed by private 
individuals also and that the risk of such infringement is 
great when government is weak or swayed by the influence 
of vested interests. But the original formulators of the 
doctrine did not concern themselves with such infringement 
as they were engaged in seeking remedies against arbitrary 
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rule. They were only interested in preventing govern¬ 
mental infringement. To secure this purpose they laid 
down one general device and three specific devices— 
though the last of these specific devices, the judicial review, 
has not been universally adopted. 

The general device is a representative or a democratic 
form of government. Where those who are in authority 
come to their office through periodical elections and submit 
themselves to the verdict of the people there is a certain 
amount of guarantee that they will not infringe the rights 
of the citizen and that they wall undertake all measures 
necessary to give effect to them. It may therefore be 
laid down as a general proposition that rights will not be 
safe or become effective unless the form of government 
is democratic. 

The specific devices are the enumeration of rights in 
clear and unambiguous language, the incorporation of 
the rights enumerated in a written constitution, and making 
the constitution rigid in the sense of placing it beyond the 
control of the ordinary organs of government. In addition 
to these there is in the United States and in the countries 
whose constitutions are modelled on that of the United 
States the device of Judicial Review under which Courts 
are given the special power of declaring null and void any 
law or administrative action which is in conflict with the 
rights incorporated in the constitution. The judiciary 
becomes in this arrangement the guardian and the protector 
of fundamental rights. 

The enumeration of rights in clear and unambiguous 
language is a first step in safe-guarding them against all 
encroachment. This enables governments to have a definite 
idea of what they may legitimately do and what they may 
not. And when they are incorporated in a written 
constitution it serves the same purpose as the sacred 
scriptures serve in the sphere of religion. The significance 
of this device is best brought out in the preamble to the 
Declaration of the Rights of Man issued by the French 
Assembly. It runs as follows : ' The representatives of the 
people of France, formed into a National Assembly 
considering that ignorance, neglect, or contempt of human 
rights, are the sole causes of public misfortunes and 
corruptions of government, have resolved to set forth in a 

* H , * , » . , , ^ imprescriptible, and 

inalienable rights ; that this declaration being constantly 
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present to the minds of the members of the body social, 
they may be for ever kept attentive to their rights and 
their duties ; that the acts of the legislative and executive 
powers of government, being capable of being every 
moment compared with the end of political institutions, 
may be more respected ; and also, that the future claims 
of the citizens, being directed by simple and incontestable 
principles, may always tend to the maintenance of the 
constitution, and the general happiness.’ It was more or 
less in the same strain that Thomas Paine wrote : ‘ It 

[the constitution] was the political bible of the state. 
Scarcely a family was without it. Every member of the 
government had a copy ; and nothing was more common 
when any debate arose on the principle of a bill, or on the 
extent of any species of authority, than for the members 
to take the printed constitution out of their pockets and 
read the chapter with which such matter in debate was 
connected.' 

Mere incorporation of rights in a written constitution 
cannot serve as an effective safe-guard unless the consti¬ 
tution itself is placed beyond the control of the legislative 
and executive organs of government. Thinkers of the 
revolutionary age were of the opinion that a ‘constitution’ 
deserved its name only when it had this characteristic. 

w 

This is a point of some significance, as many are apt to 
define a constitution as a body of principles determining 
the form of government in a state whatever that form 
happens to be—dictatorial, representative, or democratic. 
This was, however, not the view held by the formulators of 
the doctrine of Fundamental Rights. They postulated 
three features in respect of it. One is that it should be 
made directly or indirectly by the people themselves. 
This is a corollary from the principle of popular sovereignty, 
which they laid down. The second is that it must define 
and therefore limit the powers of government. This is a 
corollary from their theory of limited government. Thirdly 
the government is the creature and the servant of the 
constitution and not its creator or master. It should not 
therefore have the power to amend or modify it in any way. 
Any such amendments should be made by a special body 
deriving its authority from the people or through a special 
procedure. As Thomas Paine puts it: ‘A constitution 
is a thing antecedent to a government, and a government 
is only the creature of a constitution. The constitution 
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of a country is not the act of its government, but of the 

people constituting its government.A constitution, 

therefore, is to a government what the laws made afterwards 
by that government are to a court of judicature. The 
court of judicature does not make the laws, neither can 
it alter them ; it only acts in conformity to the laws made ; 
and the government is in like manner governed by the 
constitution.’ 

The insertion of rights in a written and rigid 
constitution may not be of very great utility in safe-guarding 
them unless there is some arrangement under which it 
is possible to declare illegal any law enacted by the legisla¬ 
ture and any action resorted to by the executive, when 
they are in conflict with the rights incorporated in the 
constitution. There must be some device for upholding 
the supremacy of the constitution. A mere declaration 
that it is the supreme law and that every one should give 
his primary allegiance to it is not enough. Such a device 
is found pre-eminently in the constitution of the United 
States, and it may even be regarded as its unique feature. 
There the courts are empowered to declare invalid any 
legislative measures or other acts of government which 
are inconsistent with the constitution and the fundamental 
rights it contains. Under the name of judicial review this 
power is regularly exercised by courts. From the very 
Deginning it was considered to be a necessary element in a 
system of limited government. As the Federalist puts it : 
‘ By a limited constitution I understand one which contains 
certain specified exceptions to the legislative authority ; 
such, lor instance, as that it shall pass no bills of attainder, 
no ex-post-facto laws, and the like. Limitations of this 
kind can be preserved in practice in no other way than 
through the medium of courts of justice, whose duty it 
must be to declare all acts contrary to the manifest tenour 
of the constitution void. Without this, all the reservations 
of particular rights or privileges would amount to nothing.’ 

Courts are eminently fitted to discharge this function 
primarily because they are less partisan and less amenable 
to the passing changes in public opinion than legislatures 
and executives. The latter owe their office to election ; 
they are in office only for short periods ; they always 
belong to some party or other ; and their view of public 
events is a short-period and not a long-period one. Judges 
occupy a wholly different position in most of the countries. 
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They do not owe their office to popular election ; their 
tenure is more or less permanent ; their salaries are not 
subject to the vote of the legislature. They are, therefore, 
independent and can look at things from an impartial and 
non-partisan standpoint. It has therefore been considered 
best that they should be made the guardians of fundamental 
rights. Tnis is also in essence the principle underlying 
the separation of the judiciary from the executive. 


CHAPTER VIII 

Criticism of the Doctrine 

Various questions have from time to time been raised 
in connexion with the Doctrine of Fundamental Rights. 
It has often been asked whether the individual has any 
rights independently of government. (It should be noted 
here that this is different from the question whether he 
has any rights independently of society.) The answer 
depends on what we mean by rights, and the meaning 
which has to be given to the term has already been defined. 
Understood in that light the conditions that will enable 
a man to pursue happiness or to develop his personality 
have their source not in government but in human ex¬ 
perience and our knowledge of human nature. Government 
is only an instrument—and one among a number of 
instruments—devised by man to maintain these conditions. 
Another question often asked is whether it is possible to 
draw a list of these rights. An affirmative answer may be 
given to this question also. For in every age and in every 
country men have a certain conception of the ideal life 
and also of the means that enable them to realize the ideal. 
It may be that there is no unanimous agreement among 
all on these matters. Dissenters from the generally 
accepted ideas in all fields of life are always to be found. 
What is required, however, is not unanimity but a general 
consensus of opinion. Of course in periods of transition 
dissenters will be on the increase. But as a result of the 
conflict between the upholders of the old view and of the 
new view a new consensus is sure to appear and this becomes 
the basis of a new ideal and a new' scheme of rights. In 
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human history there are always periods of stability and 
periods of change. This indicates not that we cannot 
draw a list of rights, but only that a list drawn by the 
people of one age may not hold good in respect of another. 
Each age has to solve its own problems and no generation 
should arrogate to itself the right to dictate to subsequent 
generations. It has already been pointed out that as a 
matter of fact the list has undergone a change in the course 
of the last two centuries and that the virtue of the doctrine 
consists in its flexibility. The fact that lists have been 
drawn and incorporated in several written constitutions 
shows that there is no difficulty in doing the work. It 
is true that the original formulators of the doctrine made 
the mistake of thinking that it would be possible to draw 
a list which would hold good for all time. That position 
has now been given up. Every advocate of the doctrine 
i recognizes at present that it has a changing content. 

A third question that is asked is whether all the 
rights included in the list are equally fundamental and 
whether there is not the possibility of conflict between one 
right and another—as for example between the right to 
liberty and the right to equality or the right to security— 
and which right has to be preferred when such a conflict 
arises. In answering this question two or three points 
have to be kept in mind. The doctrine deals with principles 
and not with all the details arising in the course of their 
■> practical application. Moreover terms like liberty, equality, 
etc., should be understood in the sense in which they are 
understood by the advocates of the doctrine and not given 
an arbitrary meaning. When so understood much of 
the conflict disappears. If equality is understood for 
instance in the sense of equality of opportunity not only 
is equality not in conflict with liberty but, as Professor 
Laski has shown, the one cannot exist in the absence of 
the other. In cases where it is not possible to give equal 
and simultaneous effect to all the rights, some choice 
on grounds of priority and urgency has to be made. This 
v what is found necessary in all spheres of life. Among 
what we regard for example as our primary needs—food, 
clothing, shelter, rest, etc. we have in times of stress to 
give preference to some as against the others. This does 
not mean that they cease to be primary needs. The same 
is the case with regard to fundamental rights. 

Another important question is whether all individuals 
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within a community have the same rights or whether they 
\ ary from individual to individual. It may be remembered 
in this connexion that the doctrine began as a protest 
against the traditional system of social and political 
organization under which certain classes in society—the ^ 
nobility and the clergy—were given rights and not the 
rest and emphasis was naturally laid on the rights of man. 
Experience, however, has shown that in every society 
individuals are in different situations and performing 
different functions and that the needs of some are different 
from those of others. The needs of children are different 
from those of grown-ups ; of women to some extent from 
those of men ; of workers from those of employers. But 
the inference to be drawn from all this is not that there 
are no rights of men as men but that while some rights 
are common to all, there are also certain other rights which 
have to be guaranteed to particular individuals according ► 
to the functions they discharge in society or the station 
in which they are placed. It has already been pointed 
out that the doctrine has been modified on this basis and 
that in the constitutions framed in the twentieth century 
provision is made for the rights of all men as w r ell as for 
the rights of special groups like women, children, labourers, 
peasants, etc. What is needed is the elaboration of the 
doctrine on lines like these and not its rejection. 

There is, however, a practical difficulty in any attempt 
at elaboration so as to include in the list the rights v 
of special groups. It is the outcome of divergent views on 
the nature of human society held today by Marxists and 
all those who believe in the inevitability of class conflict. 
According to them the antagonisms between class and 
class are so acute and the interests of one class are so much 
opposed to those of another that it is impossible to guarantee 
rights to all. To provide workers with rights is to deprive 
the employers of their, rights ; and all efforts to reconcile 
these divergent interests and to include in the constitution 
a system of rights satisfactory from the points of view of 
both the classes is, in their opinion, more or less futile. 

This is not the place to go minutely into the merits and f 
demerits of the Marxian doctrine. It will suffice to state , 
that the position which it assumes is rather an extreme 
one and that in spite of class distinctions based on economic 
differences there are and have always been various factors 
promoting social harmony. Moreover, though all classes 
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may fight for rights the same importance need not be 
attached to every class. Taking the stage of development 
attained by any society it may be said that some functions 
are more important than others and the general consensus 
of opinion that tends to prevail decides the relative 
importance of different classes and groups. Compromise 
therefore becomes possible and the difficulty referred to is 
not an insuperable one. This is illustiated by the ^ystem 
of rights incorporated in the constitutions of the German 
Republic, of Jugo-S!avia and some other central European 

states established after the last World War. 

The supreme value of the doctrine of Fundamental 
Rights lies in the emphasis it places on the view that 
government—the custodian of organized power and force 
in society—is not an end in itself but only a means for 
the promotion of the welfare of individual men and women 
1 and that a government is good or bad in proportion to its 
success or failure in accomplishing this object. To deny 
the truth or the validity of the doctrine is to condemn 
this view of government. This view carries along with it 
the implication that welfare is always the welfare of indi¬ 
viduals and not of groups—states, nations, castes, classes 
churches—whatever their nature or size happens to be. 
The individual is and ought to be the centre of interest. 
He is the source of all energy. Every organization to 
which he belongs—and government is one such organization 
s —is valuable to the extent to which it liberates his energy 
and enlarges his freedom. The doctrine of Fundamental 
Rights has admirably fulfilled this purpose. It has served 
as a principle for emancipating the individual from the 
tyranny of government. It lies, as has already been 
shown, at the foundation of modern democracy and it will 
continue to have value as long as mankind believes in this 
form of political organization. Moreover, even the states 
that bear at present the name of democracy are not 
completely organized on democratic lines. Caste and 
privilege still remain in many of them, though under other 
names. The doctrine of Fundamental Rights has, therefore, 

' an important function to discharge even in such countries. 
The rise of totalitarianism and dictatorship in the con¬ 
temporary world has opened men’s eyes much more widely 
to the intrinsic importance of the doctrine. 

It is now time to turn our attention to some of the 
attacks levelled against the doctrine. It must have 
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become clear by now that it is primarily an ethical doctrine. 

It tells us what is right and good for government to do, 
and what it should abstain from. The Question that now 
arises is whether ordinary ethical maxims like these , 
should guide governments in their conduct, and whether 1 
even in such a case it is necessary and safe to reduce them 
to a set of political principles. Those like Machiavelli and 
Hobbes who argued for power politics laid it down, as has 
already been shown, that the rules of private morality 
are not applicable to governments. The disastrous 
consequences of this view have already been referred to, 
and it may now be concluded that no distinction should be 
drawn between rules of private and public morality. 
Morality is one though its application may vary from 
situation to situation. 

The question as to whether they should be reduced 
to a set of political principles and be incorporated in a >- 
constitution has also been answered in the affirmative. 
But there are some who think that such a procedure is 
unnecessary in a democratic state. The author of the 
Federalist put forward this view in the following words : 

‘ It has been several times truly remarked that bills of 
rights are, in their origin, stipulations between kings and 
their subjects, abridgements of prerogative in favour of 
privilege, reservations of rights not surrendered to the 

Prince.It is evident, therefore, that according to 

their primitive signification they have no application to v 
constitutions professedly founded upon the power of the 
people, and executed by their immediate representatives 
and servants. Here, in strictness, the people surrender 
nothing ; and as they retain everything they have no need 
of particular reservations.’ It should be noted that the 
Federalist was answering an objection to the ratification 
of the constitution framed by the Philadelphia convention 
on the ground that it contained no bill of rights. His 
contention was that it was unnecessary in a democratic 
state. This point of view has already been examined and 
the conclusion was drawn that as a safe-guard against 
democratic legislatures trampling on rights of individuals *- 
and of minority groups, it is necessary to convert ethical , 
maxims into political principles and incorporate them in a 
written constitution. 

The doctrine is also attacked on the ground that its 
incorporation in a constitution is dangerous. This view 
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was expressed by the Federalist. The author says: I 
go further and affirm that bills of rights, in the sense and 
to the extent in which they are contended for, are not only 
unnecessary in the proposed Constitution, but would 
' even be dangerous. They would contain various exceptions 
to powers not granted ; and, on this very account, would 
afford a colourable pretext to claim more than were 
granted.’ The argument looks plausible and it is not possible 
to draw an exhaustive list of rights—and it is not desirable 
also to do so lest it should make the constitution too lengthy 
and complicated—however carefully and minutely the 
subject be gone through. Many omissions are bound to 
exist and government may interfere with them on the 
ground that they do not find a place in the constitution. 
Even this position, however, is not a correct one. The 
danger is more or less imaginary. The alternative is not 
4 between including all rights and no rights. It is to secure 
some rights at least and to revise the list when the need 
for more rights is felt in subsequent times. 

A third line of attack is to raise the question whether 
after all the rights become effective even when they are 
incorporated in a written constitution. Is the purpose 
aimed at really achieved in practice ? After a terrible 
civil war the champions of Negroes in the United States 
were able to incorporate into the Constitution the 
fourteenth amendment which runs as follows : ‘ All 

. persons born or naturalized in the United States and 
subject to the Jurisdiction thereof, are citizens of the 
United States and of the state wherein they reside. No 
state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United states, 
nor shall any state deprive any person of life, liberty, or 
property, without due process of law ; nor deny to any 
person within its jurisdiction the equal protection of the 
laws.’ No article in any constitution gives expression to 
the right to equality in clearer and more forceful language 
than this. Yet the Negroes have continued to be a 
depressed class in the United States all these years. 

When critics of the doctrine point to its ineffectiveness 
it is not merely instances like the fourteenth amendment 
that they have in mind. They point out in the first place 
to the difficulty of securing rights in countries where 
there is no judicial review—as is the case in all European 
countries practically—and where the legislature determines 
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its own competence. The remedy for this is to provide 
for judicial review also. In the second place, the question 
is raised whether even with judicial review it is possible 
to secure rights in the sense in which they were understood 
by the original framers of the constitution. American 
experience is our most important guide in this matter 
£ind it shows that while judicial review gives effectiveness 
to rights it deprives them of the quality of certainty and 
definiteness. Judges after all are human beings. They 
have their own prejudices and predictions. They import 
into the law they are called uj:on to interpret their own 
notions of right and wrong. This is inevitable. As 
Professor Finer says, there is no indisputably authoritative 
system of interpretation ; nothing which is universally 
accepted. The result is that meanings given by .judges 
to terms like ' due process of law’, ‘ commerce’, ‘ freedom 
of contract’, etc. have often changed and an element 
of uncertainty has been introduced in the matter of safe¬ 
guarding of rights. It should, however, be recognized 
that this is a characteristic feature of all judicial inter¬ 
pretation whether it relates to constitutional or to ordinary 
law. No one argues from this that there is no need for 
defining law. The only inference that can be drawn from 
this is not that judicial interpretation is ineffective in 
securing rights but that it is subject to certain limitations 
in this regard. It is not a perfect instrument. 

Certain issues have also been raised in connexion 
with rights that demand positive action from government. 

In the first place they cannot become effective unless 
government undertakes legislation for the purpose, creates 
the necessary administrative machinery and incurs a larue 
amount of expenditure. But legislatures even though 
democratically elected may not be prompt in taking steps 
like these. It was the fear that legislatures might delay 
action in respect of rights like these that made the framers 
of the post-war constitutions introduce a clause stating 
that the legislature should undertake the necessary legisla¬ 
tion and prescribe detailed regulations. In spite of a clause 
like this it may be beyond the capacity of a state to carry " 
out a detailed programme for giving effect to all rights. 

For instance the philosophy behind the constitution of the 
Weirmar Republic was that of a social democracy. It 
contemplated the modification of an acquisitive into a 
functional society and it was on this basis that the list of 
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fundamental rights had been drawn. It is however clear 
that this is a task which would take generations of people to 
accomplish. It is this difficulty that makes several people 
attack the doctrine of Fundamental Rights as ineffective. 

In answering these critics two considerations have 
to be kept in mmd. As a matter of fact in the years 
following the last World War efforts were actually made by 
several central European states, in whose constitutions 
these rights occupy a prominent place, to undertake the 
necessary legislation. Secondly, as Professor Zurcher points 
out, ‘ even if this were not so it would still be unwarranted 
to regard them [Bills of Rights] as verbiage. Whatever 
their immediate effects, they are now and will continue to 
be, judicial standards for public action. Their phraseo¬ 
logy may be ambiguous and contradictory ; it may be 
reminiscent of political rhetoric rather than of the lawyer’s 
brief ; nevertheless, ensconced in the constitution these 
rights cease ipso facto to be political nostrums, and become 
judicial norms. These observations are particularly 
appropriate in the case of social rights. Hitherto these 
have been political slogans, the catch-phrases of the 
politician who articulated the aspirations of the disinherited 
in society. Henceforth they are a part of the fundamental 
law of the land ; they have acquired juristic as well as 
political significance and the jurist as well as the politician 

must try to secure their realization in the formal activity 
of the state.’ 

It is also argued that rights demanding positive action 

from government may not secure effectiveness, not merely 

because of the neglect and the indifference of legislatures 

but also because judicial review cannot be of any use in 

enforcing them, the German constitution, for instance, 

says : ‘ Provision shall be made for the education of the 

young by means of public institutions.’ Is it possible 

lor any individual to obtain from a court a decree that 

such provision shall be made, if government does not move 

in the matter ? Of course no such decree will be issued 

by courts. This inaction by courts is based on the well- 

recogmzcd distinction that is drawn even in the courts of 

the United States between matters which are justiciable 

and those which are political and the refusal of courts to 

interfere in matters where high questions of policy are 
involved. J 

The conclusion, however, that has to be drawn from 
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this situation is not that the incorporation of such rights 
in a constitution is ineffective but that the citizens should 
depend upon other instruments besides courts for securing 
such rights. What is required is a lively public opinion , 
and eternal vigilance on the part of citizens. As Professor i 
Laski puts it, any Bill of Rights depends for its efficacy on 
the determination of the people that it shall be maintained, 
a view not different from that of the author of the Federalist 
who, referring to the liberty of press, said : ‘ Its security, 
whatever fine declarations may be inserted in any constitu¬ 
tion respecting it, must altogether depend on public opinion, 
and on the general spirit of the people and of the 
government.’ 

Another weapon in the armoury of attack against 
the doctrine of Fundamental Rights is that it involves the 
danger of making the constitution of the state quite 
antiquated and that it strengthens the forces of conservatism ; 
and becomes the guardian of vested interests. This arises 
out of two features characterizing the doctrine. . One is 
that the list of rights that may be drawn at any time for 
being incorporated in the constitution will naturally be 
based upon the ideals and experiences of the people living 
at that time. But circumstances and the needs and 
requirements of the people undergo a change and unless 
there is a corresponding change in the scheme of rights, 
the interests of the later generations of people are bound 
to suffer. The second is that all constitutions providing ; 
for fundamental rights are rigid in character and it is 
not an easy thing to amend them. In consequence of these 
two features it is argued that the danger referred to is real. 

There is much force in this line of attack. The history 
of the interpretation of constitutional law by the Supreme 
Court in the United States gives weight to it. Rights 
which were held sacred in the eighteenth century when 
the country was agricultural and had a small population 
are still regarded as sacred in spite of the fact that the 
country has become highly industrialized, with a popula ion 
of more than a hundred millions. Judges have to procee J 
on the assumption that they should do nothing whic 
would not be in harmony with the eighteenth century 
rights. But these are rights which safe-guard the ves e 
interests of property, of industrial and financial magna es 
and generally of the richer classes of people. They are 
really in conflict with the rights and liberty of the gener 
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mass of people. So far as the masses are concerned the 
danger to rights does not arise so much from governmental 
encroachment as from encroachment by the propertied 
classes. Attempts on the part of government to protect 
' the rights of labourers through ordinary legislation have 
become futile owing to such legislation being declared 
unconstitutional by courts. A progressive economic and 

, social policy has become difficult. 

The question here as in many other similar cases is 
one of the merits and defects of stability versus progress, 
and of majority versus minority rights. In a healthy 
community a balance should be maintained in respect 
of all these. But what has happened in the United States 
and what is likely to happen in states modelling their 
constitutions on that of the United States is that the 
sacrifice in terms of progress and majority rights that has 
U to be made to gain stability and maintain minority rights 
may be too high. A liberal interpretation of the constitu¬ 
tion by courts will go a certain way in securing progress 
and this has occasionally happened in the United States. 
More can be achieved if the minority of propertied classes 
are more reasonable and are prepared to concede to the 
majorities their just rights. Other remedies that may be 
suggested are a simpler and easier process for amending 
the constitution and removing from it obsolete rights and 
including in it the new rights needed for the new age and 
' „ making the list of rights as concise as possible. 

< The doctrine of Fundamental Rights is also held 

responsible for the large amount of legislative authority 
that judges come to exercise in passing judgement on the 
constitutionality of ordinary laws. They have an effective 
I veto over legislation. They constitute, as one writer 

I says, a third legislative chamber. It is not proposed 
to go into all the details connected with this subject. It 
is enough if it is noted that this is one of the inevitable 

consequences of the attempt to make Fundamental Rights 
effective. 

From this survey of the merits and demerits of the 
i t doctrine it may be concluded that with all the drawbacks 
and the difficulties associated with it, in its practical 
application it has served a useful purpose—first as a 
precaution against abuse of power by those in governmental 
authority and secondly as an effective reminder to them 
of the duties and obligations they owe to the governed. 
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It is not likely that the doctrine will be easily abandoned. 

It will continue to form an integral part of any political 

system that is based on democratic foundations. Every 

extension of democracy will also mean the extension of its 
influence. 


CHAPTER IX 

The Demand for Fundamental Rights in India 

In recent years there has been a demand for the ' 
incorporation of Fundamental Rights in any constitution 
that might be framed for India. In the main there is a 
close resemblance between the circumstances that led to 
such a demand in western countries and the circumstances 
in India, although in respect of some points of detail there 
is a difference. If according to Professor Maclver systems 
of government are either despotic or democratic, the system 
of government established by the British in modern India 
belongs to the category of despotism. In safe-guarding 
its own interests it had necessarily to impose a number of 
restrictions on the civil liberties of the people—liberty of 
person, of speech, and of association—reminiscent more or 
less of similar restrictions found in European countries in 
the pre-revolutionary age. And these restrictions became 
more onerous with the growth of the national movement in 
the country during the last few years. A factor to be 
taken into consideration in this connexion is the rise of a 
strong middle class and a class of intelligentsia, similar to 
the classes that became prominent in Europe during the 
seventeenth and the eighteenth centuries as leaders of 
revolutionary movements. These classes were very much 
influenced by the liberal ideas of the West—the ideas of 
liberty and equality and of government based on the 
consent of the governed. It is no wonder that these classes 
resented the restrictions imposed on the civil liberties ot 
the people and the inferior status to which they were 
reduced relatively to the position occupied by the European ' 
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and the Anglo-Indian communities in the country. In 
consequence of all this the doctrine of fundamental Rights 
has taken a firm hold of the intelligentsia and in the consti¬ 
tutions drafted bv them or under their influence—like the 
constitution prepared in 1928 by the All-Parties Conference 
—an important place is given to Fundamental Rights. 

There are, however, two other features in the Indian 
situation which have necessitated additional significance 
being attached to this subject, although parallels to them 
are not totally absent in many other countries. One is 
the system of caste and the other is the existence of what 
may be called the probiem of minorities. 

That caste is the dominant feature of the Indian social 
system is too well-known to need any detailed description. 
It involves a hierarchical organization of society, based 
on birth. Members of some castes occupy a privileged 
position while others suffer numerous disabilities. It is 
entirely opposed to the principle of equality. Under this 
system the lot of the depressed or the untouchable classes 
who are segregated outside the village without access 
to public schools, public roads and public wells is specialty 
hard. It is true that in recent times there has been a 
revolt against caste. The spread of English education, 
the industrialization of the country, the growth of political 
nationalism and the impact of the individualistic ideas of 
the West have done much to undermine its rigour. Though 
castes exist today the idea that some of them are superior 
and that some others are inferior lias lost its original force. 
But all the same the division of society into castes has 
not disappeared. Though a generation ago many entertain¬ 
ed the hope that within a short period of time there would 
be no system of caste in the country, new tendencies have 
unfortunately come into existence which seem to give a 
fresh lease of life to it. The most powerful of these tenden¬ 
cies is the recognition given to it by the British Government 
itself. Caste has been taken as a basis for recruitment 
to the army and to the civil services. Preferment is given 
to certain castes over others in this respect ; and castes 
receiving such a preference are interested in keeping alive 
the system and the spirit of exclusiveness underlying it. 
I11 all departments of administration—in courts, in schools, 
and in public offices—an enquiry into the caste of the 
persons concerned is a prominent feature Even those 
who want to forget their caste are forcibly reminded of it. 
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The political reforms introduced into the country since 1919 
made provision for representation on the basis of caste and 
for separate caste electorates to some extent and this has 
contributed to the strengthening of the caste mentality. 
In the struggle lor power ambitious politicians find it to 
their personal advantage to start caste organizations. 
Schools, hostels, co-operative societies and other institu¬ 
tions with membership open only to persons belonging to 
particular castes are being started even by the educated 
elite. The result is that the system of caste continues to 
exist. The intrinsic worth of the individual is forgotten 
and it is measured on the basis of the caste to which he 
belongs. A neo-caste feeling has also come into existence 
as a consequence of which there is a possibility of members 
of the so-called higher castes (of old days) now being 
persecuted for the sins of their ancestors. One is reminded 
of the attitude adopted by the communists and the 
proletariat classes in the Soviet Union towards the capitalists 
and the Kulaks. 

In this atmosphere of ca-te it is therefore necessary 
that the rights of man as man should be recognized, that 
no disability should be imposed on any person on the 
ground that he belongs to this or that caste and that the 
principle of equality of all should be accepted as the basis 
of any political system in the country. The constitution 
prepared by the All-Parties Conference recognized the 
need for this outlook and included a number of articles in 
its Declaration of Rights, especially with a view to remove 
the disabilities from which the depressed classes have been 
suffering. We have now come to a stage when it is equally 
necessary to see that no fresh disabilities are imposed 
on persons who belong to the other castes. 

It was considerations like these that made the Hindu 
Mahasabha press for the following fundamental rights 
being included in the Government of India Act of IQ 35 : 

(1) As for civic and economic rights, none shall 
be prejudiced by reason of his caste or creed in acquiring 
or enjoying those rights which should expressly include 
the rights of owning, purchasing, or disposing of 
landed properties in the open market without any 
restrictions of any kind whatsoever and the freedom 
of choice of any profession or calling. All laws existing 
at present in India based on caste discriminations and 
acting prejudicially to the enjoyment of these rights 
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should automatically lapse. (2) That no person 
should be under any disability for admission to any 
branch of public service by reason of his religion or 
caste. (3) Membership of any community or caste 
or creed should not prejudice any person for purposes 
of recruitment to public services or be a ground for 
non-admission, promotion or supersession in any 
public service or to any public institution. 

The next feature of the Indian situation is the 
existence of a number of religious and linguistic minorites 
in the country. Of these the Muslims are the most 
important. They are also the best organized and it is 
the supreme need to assure them that in any democratic 
constitution that may be framed for India their cultural 
and other interests would be safe, that has brought the 
fundamental rights of minorities to the fore-front in Indian 
politics. The Sikhs in the Punjab and the Christians 
throughout the country are some of the other religious 
minorities. I he problem created by the presence of these 
minorities is similar to the problem of minorities in some 
of the states of Central and Eastern Europe. Referrm rr 
to this aspect the Report of the All-Parties Conference 
states thus : ‘ Another reason why great importance 

attaches to a declaration of rights is the unfortunate 
existence of communal differences in the country. Certain 
safe-guards and guarantees are necessary to create and 
- establish a sense of security among those who look upon 
each other with distrust and suspicion. We could not 
better secure the full enjoyment of religious and communal 
rights to all communities than bv including them among 
the basic principles of the constitution.’ 

This conclusion is not in any way affected by the 
claim put forward by a large section of the Muslims that 
t tey are a nation in India and not a mere minority and 
hat as a nation they are entitled to enjov the right of 
self-determination and establish sovereign states of their 
own in north-western and north-eastern India. For 
. ey en when such states come into existence there will be a 
problem of minorities in the country. In these newly 
ormed states there will be Sikh, Hindu and Christian 
minorities by the side of Muslim majorities. As so many 
competent obseivers have put it, the creation of Pakistan 
does not by itself solve the problem of minorities. The 
need for safe-guarding their cultural interests through a 
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Declaration of Rights in a written and rigid constitution 
will continue to exist. The resolution of the Indian 
National Congress adopted in 1933 on this subject may be 
taken as a model for the present purpose. ' 

It has already been • pointed out while tracing the 
history of the doctrine that in its second stage its content 
underwent a change and many rights were included in 
the list which demanded positive action from government. 
This feature is noticeable in the demand for rights put 
forward by several sections of the people before the Joint 
Parliamentary Committee in England when the Govern¬ 
ment of India Bili was under discussion in 1933. Women’s 
organizations urged for instance that, ‘ the recognition 
of the principles of equality should find a definite place 
in the declaration of the Fundamental Rights of Citizenship 
in the Constitution Act.’ The National Trades Union 
Federation demanded a declaration guaranteeing to the 
workers the right to work, and the right to provision against 
old age, invalidity, etc. The Bengal Trades Union 
Federation wanted a specific guarantee for ensuring ‘ fair 
rent and fixity of tenure to agricultural tenants from whom 
industrial workers are recruited, for the maintenance of 
the health and fitness of workers, securing a minimum 
wage for them, the protection of motherhood, welfare 
of their children and the economic consequences of their 
old age, infirmity and unemployment.’ The Congress 
resolution referred to above also makes provision for the 
special rights of labour and lays down an economic and 

social programme. 

Professor Barker remarks : It seems curious, at 

any rate firima facie, to see the doctrine of natural rights, 
so long connected with the radicalism of Tom Paine 
becoming the corner-stone of alarmed conservatism. 
This feature is well illustrated by the memoranda submitted 
to the Joint Parliamentary Committee bv several Land¬ 
holders’ Associations asking for the special protection of 
their vested interests in landed property through a declara¬ 
tion of Fundamental Rights, even though it has been 
throughout recognized that in the interests not merely o 
their tenants but also of the country as a whole that tne 
permanent revenue settlement required a radical change. 
The memorandum, for instance, of the Orissa Landholders 
Association contains the following : ‘ A set of fundamen a 
rights of federal citizenship, applicable at least to Bntisn 
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India, should be embodied in the Constitution Act. Such 
rights should include the safe-guarding of the vested 
interests of the Landholders or at least contain a provision 
that the permanent settlement will, on no account, be 
reversed.’ Behind the demand for fundamental rights 
there is always a feeling either of fear or of hope—fear 
that the new government that will be established may 
interfere with rights, hope that it may be utilized for 
promoting social welfare. It is the fear that with the 
transfer of power from the hands of the British into the 
hands of the people ol the country, the privileges which 
they hitherto enjoyed may disappear that made landholders 
in different parts of the country put forward claims like 
these. Such a claim really amounts to an abuse of the 
doctrine. It was not to uphold but to destroy privilege 
that the doctrine has been put forward. Privilege is not 
n identical with right. 

The landholders were not alone in doing this. The 
British mercantile community domiciled in India claimed 
special protection for their interests. The members of the 
public services wanted security not merely for ‘ ail)/ rights 
provided or preserved for them by or under this Act’ 
but also for all their legitimate interests—a verv vague 
expression. And it so happened, as will be seen below— 
that while the rights demanded by the working classes and 
the traditional rights found in all the constitutions of the 
- eighteenth and nineteenth centuries were not incorporated 
in the Government of India Act of 1935, rights demanded 
by those who stood for vested interests found a place in it. 

I his is due partly to a general doubt among English 
politicians as to the utility of abstract rights and more to 
the fact that the act was not framed by a body representa¬ 
tive of the people most affected by it." 

Those who were responsible for the framing of the 
Government of India Act of 1935 assigned the following 
among other reasons for not incorporating in it a com¬ 
prehensive list of Fundamental Rights : 

1. As Sir Samuel Hoare put it : 

It is so extraordinarily difficult to put in anything 
sufficiently explicit, to make it [a fundamental right' 
susceptible of a legal decision, and without a legal 
decision the fundamental right is really onlv the 

expression of a pious opinion.’ 

In stating thus he was merely echoing the opinion 
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contained in the Report of the Simon Commission 
which ran as follows : 

We are aware that such provisions have been 
inserted in many constitutions, notably in those of 
the European states formed after the war. Experience, 
however, has not shown them to be of any great 
practical value. Abstract declarations are useless, 
unless there exists the will and the means to make them 
effective.’ 

2. Even when they are capable of being made 
sufficiently explicit their incorporation in the Constitu¬ 
tion would lead to endless litigation. The same Simon 
Commission observe : 

' Having regard especially to the ingenuity and 
persistence with which litigation is carried on in India, 
we should anticipate that an enactment of the kind 
would result in the transfer to the law courts of 
disputes which cannot be conveniently disposed of 
by such means. It has always to be remembered 
that, if a law court has jurisdiction to dispose of well- 
founded claims based on solid grounds, it is also bound 
to listen to farfetched complaints with no real 
substance behind them.’ 

(It should however be noted that litigiousness is not a 
characteristic vice of the people of India and that from 
the point of view of litigation it makes little difference 
whether rights are guaranteed by the constitution or by 
the ordinary law of the land. In either case recourse to 
courts is the means for securing the rights guaranteed.) 

3. Any declaration of rights : 

‘ Would impose an embarassing restriction on the 
powers of the legislature and prevent it from under¬ 
taking measures of a progressive character of which 
the country is really in need.’ 

4. There is a better way of safe-guarding the rights of 
minorities and of other special sections of the people. 

It may be done through the Royal Proclamation 
inaugurating the new Constitution—as was done by 
the famous proclamation of Queen Victoria in 1858— - 
and through the Instrument of Instructions to be 
issued by the Crown to the Governor-General and the 
provincial Governors. In some cases it may be laid 
down—as has actually been done by the Act of 1935 
in respect of property rights in land—that no 
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legislation interfering with recognized rights should 
be undertaken without the previous consent of the 
Governor or the Governor-General as the case may 

w 

be. 


(The flaw however in this argument is that Proclama¬ 
tions have in practice proved to be of not much avail and 
that what we are considering at this stage is not the method 
by which rights can be made effective but what the rights 
themselves are.) 

There is nothing new in the reasons put forward 
by the British authorities. They are the usual arguments 
that have been adduced by all critics of the doctrine. 
They have alread} r been examined in the previous chapter 
and do not call for special remarks here. There are, 
however one or two points arising out of the situation 
in India to which reference mav be made. 

One is that the authorities have not consistently 
adhered to their view that the fundamental rights cannot 
be made sufficiently explicit. For while this has been 
taken as an excuse for not incorporating in the Act of 1935 
the traditional fundamental rights and the special rights 
claimed by the working classes, it has not prevented the 
inclusion of the rights of certain classes like the British 
commercial community, the minorities, and the members 
of the public services. In every one of these cases it has 


been found that an exact definition of the rights to be 
guaranteed is not desirable though possible. It is assumed 
that these classes of people have certain legitimate rights 
and interests and that they should be safe-guarded. Many 
of those who gave evidence before the Joint Parliamentary 
Committee pointed out how necessary it was to define 


exactly the scope of these legitimate rights. But it was 
left vague. In such a context nothing would have been 
lost if other ‘ rights ’ which had the attribute of vagueness 
were also incorporated into the Act. It would have 


produced a desirable psychological effect upon the masses 
of people in the country. 

The other point is the machinery that has been 
devised to give effect to the legitimate rights of the groups 
referred to above. Special powers have been conferred 
on the Governor-General and the provincial Governors to 
do everything necessary to safe-guard them. This is a 
departure from the usual system under which, as in the 

, ^ ^ ^ i t .s are made the guardians of rights. 
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This departure was defended on the ground that the 
Governor-General and the Governors were an impartial 
set of people and that they could be trusted to exercise 
their powers without any bias or prejudice. This is not a 
convincing argument, as heads of the executive are more 
under the influence of partisan considerations than judges 
in courts. Several witnesses pointed out that it would be 
inexpedient for the head of the executive to become mixed 
up in any such matter, that it would lead to conflicts 
between him on one side and his ministry and legislature 
on the other, that it would interfere with the smooth 
working of government, and that at least in the case of 
minorities and commercial interests it would be better 
to get relief through courts. Moreover, the use of courts for 
this purpose should have been regarded as inevitable sooner 
or later. For if the goal of constitutional development in 
India is the attainment of Dominion Status with the 
right of secession by her, the heads of executives would 
ultimate^ be reduced to the position of mere constitutional 
heads carrying out the advice of their cabinets. In such 
a situation there would be no meaning in their being 
the guardians of rights. 

It may be incidentally noted that in safe-guarding the 
legitimate rights of these classes the Governor-General • 
and the Governors are free to enact any law, pass any 
ordinance, incur any expenditure, and undertake an} 7 
administrative action which they may deem necessary. 
Reference has already been made to the criticism that 
when courts are given power to enforce rights, they become 
really a legislative body. But under the Government of 
India Act of 1935 there is no limit not only to the legislative 
but also to the financial and administrative powers that 
the Governor-General and the Governors can exercise in 
the discharge of their special responsibilities towards these 

cl clSSCS 

The net result of all this controversy was that no 
comprehensive list of hundamental Rights was included in 
the Act of 1935, although a publicist like Sir Tej Bahadur 
Sapru tried to impress on the Joint Parliamentary 

Committee that : , 

' in the peculiar circumstances of India, ana 

particularly with a view to give a sense of security to 

the Minorities and the Depressed Classes, it is necessary 

that too much emphasis should not be laid on the 
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' orthodox British legal point of view, regarding 
Fundamental Rights, but that some of them should 
find a place in the statute itself.’ 

There are only two sections in the Act that have any 
analogy to a declaration of Rights. Section 298 says : 

,. v ‘ No subject of His Majesty domiciled in India 

shall on grounds only of religion, place of birth, de¬ 
scent, colour, or any of them be ineligible for office 
under the Crown in India, or be prohibited on any such 
grounds from acquiring, holding, or disposing of property 
or carrying on any occupation, trade, business, or 
profession in British India.’ 

The latter part of the section is subject, however, 
• to a proviso which deprives it of much of its utility. 


Section 299 states : 

‘ No person shall be deprived of his property in 
British India save by authority of law.’ 

There is nothing surprising in the refusal of the 
British authorities to include in the Act a charter of the 


rights of man and of workers and peasants. Every consti¬ 
tution has for its primary object the safe-guarding of the 
rights of those who have a real share in enacting it. Every 
other object is of subsidiary importance. If one knows 
the nature of the parties to the framing of a constitution 
one can say what it will be like, whose rights it will protect, 
and what machinery will be utilized for the purpose. The 
Act of 1935 is primarily the work of the British Parliament. 
To some extent the Muslim minority and the Indian 
Princes were able to influence it. The masses of the 
people of India and the parties that could have spoken 
on their behalf were not a real force in shaping it. The 
Act therefore embodies principles and programmes which 
appeared ta be of significance from the point of view of the 
British in the main ; and it would be unnatural to look 

for a list of the Fundamental Rights of Man and of the 
working classes in it. 

But if at any time a really democratic constitution 
comes to be framed for the country it is bound to contain, 
like all the constitutions of recent times, a Declaration of 
Fundamental Rights. All important parties and 
organizations in the country—the Congress, the Muslim 
League, the Hindu Mahasablia, the Trade Unions and the 
workers and peasants—are in favour of such a course. 
And in such a case a list of rights modelled on those 


GO THE FUNDAMENTAL RIGHTS OF MAN 

included in the resolution passed by the Indian National 
Congress in 1933 may be taken as a basis. The list framed 
by the Congress is brief, concise, and includes everything 
that deserves to be included. 



APPENDIX 


The Congress Resolution on Fundamental Rights 


The Congress is of opinion that to enable the masses to appreciate 
what ‘ Swaraj ' as conceived by the Congress will mean to them, it is 
desirable to state the position of the Congress in a manner easily under¬ 
stood by them. In order to end the exploitation of the masses, political 
freedom must include real economic freedom of the starving millions. 
1 lie Congress, therefore, declares that any constitution which may be 
agreed to on its behalf should provide, or enable the Swaraj Government 
to provide for the following : 


0 ) 


i . 


it. 


in. 


IV. 


V. 


VI . 


VII. 


VI ll 


IX. 

X. 

xi. 

x i i . 

• • • 

xin 
x tv . 


Fundamental Rights and Duties 

Every citizen of India has the right of free expression of 
opinion, the right of free association and combination, 
and the right to assemble peacefully and without arms, 
for purposes not opposed to law or morality. 

Every citizen shall enjoy freedom of conscience and the 
right freely to profess and practise his religion, subject 
to public order and morality. 

1 he culture, language and script of the minorities and of 
the different linguistic areas shall be protected. 

All citizens are equal before the law, irrespective of religion, 
caste, creed, or sex. 

No disability attaches to any citizen, by reason of his or 
her religion, caste, creed, or sex, in regard to public 

employment, office of power or honour, and in the exercise 
of any trade or calling. 

All citizens ha\e equal rights and duties in regard to wells, 
tanks, loads, schools and places of public resort, maintained 
out of State or local funds, or dedicated by private persons 
for the use of the general public. 

Every citizen has the right to keep and bear arms, in 

accordance with regulations and reservations made in that 
behalf. 

No person shall be deprived of his liberty nor shall his 

dwelling or property be entered, sequestered, or confiscated 
save m accordance with law. ' 

The State shall observe neutrality in regard to all religions. 

'ru ^ anc ^ lse s h a h be on the basis of universal adult suffrage. 

educaFo^ C P rov *^ e for free and compulsory primary 

The State shall confer no titles. 

There shall be no capital punishment. 

Every citizen is free to move throughout India and to 
y and se11le in any part thereof, to acquire property 

ern' llv T anV ‘ rade , or callin «- and to be treated 

in all parts of India ^ ^ P rosecutlon or protection 
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Labour 

2. (a) The organization of economic life must conform to the 

principle of justice, to the end that it may secure a decent 
standard of living. 

(b) The State shall safe-guard the interests of industrial workers 
and shall secure for them, by suitable legislation and in 
other ways, a living wage, healthy conditions of work, 
limited hours of labour, suitable machinery for the settle¬ 
ment of disputes between employers and workmen, and 
protection against the economic consequences of old age, 
sickness, and unemployment. 

3. Labour to be freed from seifdom and conditions bordering 
on serfdom. 

4. Protection of women workers, and specially, adequate provision 
for leave during maternity period. 

5. Children of school-going age shall not be employed in mines 
and factories. 

6. Peasants and workers shall have the right to form unions to 

protect their interests. \ 
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